




December 22, 1994

Michael R. Woods

18100 Carriger Road

Sonoma, CA  95476-4072






Re:
Your Request for Informal Assistance 


Our File No. I-94-383

Dear Mr. Woods:


This is in response to your letter requesting advice on behalf of Mark Smith, a member of the Pittsburg Planning Commission regarding his responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your advice request does not refer to a specific governmental decision, we are treating your request as one for informal assistance.  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May Commissioner Smith participate in Pittsburg Planning Commission decisions affecting clients and potential clients of his employer, Coast Insulation?

CONCLUSIONS


Commissioner Smith may participate in decisions that affect the clients of his employer.  However, he may not participate in any decision that will have a reasonably foreseeable material financial effect on his employer, Coast Insulation.  


Where a developer appears before the planning commission with respect to a project on which Coast Insulation has bid or is planning to bid, the decisions concerning the project will have a foreseeable financial effect on Coast Insulation.  If the effect of the decision is material, as discussed below, the commissioner may not participate in the decision.

FACTS


Mark Smith is a member of the Pittsburg Planning Commission. In his private capacity he is employed by Coast Insulation (Coast), a company that installs insulation in residential and commercial developments on the west coast.  You stated that Commissioner Smith is a salaried employee at Coast, but does not hold a position of management.  In addition, you stated that the commissioner owns stock in the company through Coast's employee stock ownership plan.  His total ownership interest in Coast is less than 10 percent of the company.


Coast does the insulation work for approximately 22 percent of the residential projects in Contra Costa County and parts of Alameda and Solano Counties and has a longstanding working relationship with major developers in the area.  When Coast bids on a project, it is estimated that in ideal market conditions there is a 33 percent chance that Coast will get the contract.  

ANALYSIS

Economic Interests


The Act was adopted by the voters in California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  





Section 87103(a), (c) and (d).


In your letter you stated that Commissioner Smith was employed by Coast Insulation as a salaried employee.  Thus, Coast is an economic interest of the commissioner under both Section 87103(c) and 87103(d).  Consequently, Commissioner Smith may not participate in any decision that will have a reasonably foreseeable material financial effect on Coast.  However, since he is a salaried employee and owns less than 10 percent of Coast, sources of income to Coast are not considered independent economic interests of the commissioner.

Foreseeability and Materiality


Neither the Act nor Commission regulations define when a financial effect is considered "reasonably foreseeable."  Of course, whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  Generally, an effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


The facts of In re Thorner, supra are similar to those you have provided.  In Thorner, the Marin Municipal Water District was confronted with decisions regarding new water connections for projects in the jurisdiction and requests for extensions of deadlines for those that had already been allocated connections.  Director Jack MacPhail was employed by and had an investment interest in a business that supplied building materials to developers in the jurisdiction.


The Commission determined that:


o  Where the director's business had no connection to a project, it was not foreseeable that the decision affecting the project would affect the director's interests.


o  Where the director's business had bid or was preparing to bid on a project with a serious hope of getting the contract, decisions which affect that project will have a reasonably foreseeable financial effect on the business entity.  


The Commission went on to say: "It is possible, of course, that there could be special circumstances present which would indicate that there is only a remote likelihood of MacPhail's being awarded a supply contract.  For example, MacPhail's might have a reason for making a bid even though it is clear the contract will be awarded elsewhere.  Under such circumstances, no financial effect on MacPhail's would be reasonably foreseeable and Director MacPhail would not be disqualified from participating in the variance decision."  (In re Thorner, supra, at 206.)


Applied to your facts, where Coast has bid on a project or is preparing to bid, decisions which affect that project will have a reasonably foreseeable financial effect on Coast, and if the effect will be material, the commissioner may not participate in the decision.


The Commission has adopted a series of regulations which provide standards for materiality, depending on the nature of the interest and whether the interest will be directly or indirectly affected by a decision.


For example, Regulation 18702.1 provides that the effect of a decision is deemed to be material if Coast is directly involved in the decision before the planning commission.  Pursuant to Regulation 18702.1(b), Coast would be directly involved in a decision before the planning commission if it, or its agent:


(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


(2)  Is a named party in the proceeding concerning the decision before the official or the official's agency;


(3)  Or is the subject of the proceeding because the decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, Coast.  


Thus, where Coast is an applicant or is the subject of a planning commission decision, the effect is presumed to be material and the commissioner may not participate.


In all other cases, Coast will be indirectly involved in the decision.  An economic interest, such as Coast, may still result in disqualification with respect to a decision if the economic interest will be indirectly materially affected.  


Whether the indirect effect on Coast is material depends on the financial size of Coast.  For example, Regulation 18702.2(g) provides that for a relatively small business entity, the indirect effect of a decision is material only if:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

