




December 30, 1994

Thomas C. Lonergan

City Attorney

City of Fort Bragg

535 Chestnut Street

Fort Bragg, CA  95347-0010






Re:  Your Request for Advice







Our File No. A-94-384

Dear Mr. Lonergan:


This is in response to your letter requesting advice on behalf of City of Fort Bragg Councilmembers Norb Olbrantz, Patricia Campbell, Lindy Peters, Matthew Huber, and Darrell Galli

regarding their responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act"). 


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.) 

QUESTIONS


1.
May City of Fort Bragg Councilmembers Norb Olbrantz, Patricia Campbell, Linda Peters, and Matthew Huber participate in governmental decisions to adopt a city zoning ordinance which will foreseeably and materially affect their real property interests in their residences?


2.   May Councilmember Darrell Galli participate in the decisions where he is a beneficiary of real property which will be affected by the decisions under a revocable living trust?


CONCLUSIONS


1.
Under the "public generally" exception of the Act, Councilmembers Olbrantz, Campbell, Peters, and Huber may participate in the decisions on the proposed ordinance if the decisions will affect a significant segment of the population in substantially the same manner.  


2.
Councilmember Darrell Galli's interest in a revocable living trust does not constitute an interest in real property.  Therefore, he may participate in the decisions.

FACTS


The City of Fort Bragg is currently considering adoption of a zoning ordinance, Municipal Code Section 18.72.205.  Existing zoning ordinances Sections 18.11, 18.13, 18.14, 18.16, and 18.19 will be affected by the passage of this proposed ordinance.  The proposed ordinance would allow a one time division of parcels which can provide two existing homes on a residential lot with separate utility connections and which meet the development standards in the particular zoning district.  This would include all properties in various zoning categories, including lots zoned RC, RS, RS-15, R-1, URM, and DTMR.


The City of Fort Bragg has a population of 6,233, of which 48%, or approximately 2,992 residents, are home owners.  According to our telephone conversation on December 16, 1994, the proposed ordinance will affect most of these home owners. 


Councilmembers Olbrantz, Campbell, Peters, and Huber each own a parcel and residence in either an R-1 zone or URM zone in the City of Fort Bragg.  Councilmember Darrell Galli and his sister are the beneficiaries of real property zoned R-1 under a revocable living trust.  He receives no income from the property.  All of these properties will be affected by the proposed ordinance.   

ANALYSIS


A public official is prohibited from making, participating in making, or otherwise using the official's position to influence a governmental decision in which the official knows or has reason to know the official has a financial interest.  The councilmembers for the City of Fort Bragg are public officials under the Act.  (Section 82048.)


A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on any real property in which the public official has a direct or indirect interest worth $1,000 or more.  (Section 87100 and Section 87103(b).)  Presumably, Councilmembers Olbrantz, Campbell, Peters, and Huber have an interest worth $1,000 or more in a parcel which will be affected by the ordinance.


Councilmember Galli is the beneficiary of his parents' real property under a revocable living trust.  The definition of "interest in real property" includes a beneficial or ownership interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official.

(Section 82033.)


Regulation 18234 sets forth the requirements for reporting interests in trusts.  It provides, in pertinent part:


(c)  For the purposes of reporting interests in real property, sources of income and investments of a trust, the filer has a direct, indirect or beneficial interest if the filer is:


     

* * * *



(2)  A beneficiary and:




(A)  Presently receives income; or




(B)  Has an irrevocable future right 


to receive income or principal.  For purposes of this subsection, an individual has an irrevocable future right to receive income or principal if the trust is irrevocable and:





1.  No powers exist to consume, invade or appoint the principal for the benefit of beneficiaries other than the filer or if there are such powers they are limited by an ascertainable standard relating to the health, education, support or maintenance of said beneficiaries; or


2.  Under the terms of the trust, no one else can designate the persons who shall possess or enjoy the property or the income therefrom.


(d)  For the purposes of this section, a filer does not have a direct, indirect or beneficial interest in a trust by reason of being a trustee or co-trustee provided that the filer does not have a direct, indirect or beneficial interest (as described in subsection (c)) in the trust.  However, income that is otherwise reportable and is received by the filer for the performance of trustee services must be reported.






(Emphasis added.)


At the present time, since the trust is revocable and Councilmember Galli does not receive any income from the trust, he does not have an interest in real property which gives rise to a conflict of interest.  Therefore, he may participate in the decisions.

Foreseeability and Materiality


According to the facts you provided, the proposed zoning ordinance would allow a one time division of parcels which can provide two existing homes on a residential lot with separate utility connections and which meet the development standards in the particular zoning district.  Therefore, it is foreseeable that decisions to adopt the zoning ordinance, which will be applicable to parcels owned by Councilmembers Olbrantz, Campbell, Peters, and Huber will have some financial effect on their real property.  


As previously advised in the Lonergan Advice Letter,

No. A-93-279, Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is "materially" affected as required by Section 87103.  Generally, where a governmental decision concerns the zoning or rezoning of property in which an official has an interest, the effect of the decision is deemed material and the official may not participate.  (Regulation 18702.1(a)(3)(A).)  However, Regulation 18702.1(a)(3)(E) defines "zoning" decisions to exclude amendments to an existing zoning ordinance which are applicable to all properties designated in that category.  (Bixler Advice Letter, No. A-92-175.)


According to the facts you provided, it appears that the decisions involve changes applicable to all properties within various zoning categories.  Thus, under the facts presented, Regulation 18702.1(a)(3)(A) does not apply to the properties involved in the decisions.  However, the effects of the decisions must still be analyzed under the standards of Regulation 18702.3 to determine if there will be an indirect effect on the property interests which is significant enough to result in disqualification.  (Regulation 18702.)  


Regulation 18702.3(c) states that for decisions which may affect an interest in real property but which do not involve a subject property from which the distances can be determined, the monetary standards contained in Regulation 18702.3(a)(3) must be applied.  Regulation 18702.3(a)(3) provides that the effect of a decision on real property in which an official has an economic interest is material if the decision will have a reasonably foreseeable financial effect of:



(A) Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B) Will affect the rental value of the property by $1,000 or more per 12 month period.


According to our telephone conversation of December 8, 1994, you have determined that the officials' real property would be affected by the amounts stated in Regulation 18702.3(a)(3).

Therefore, Councilmembers Olbrantz, Campbell, Peters, and Huber may not participate in any decisions to amend the existing zoning ordinance unless an exception applies.

The "Public Generally" Exception


However, Councilmembers Olbrantz, Campbell, Peters, and Huber may still participate in the decisions if the effect on their property is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, a decision must affect the officials' interests in substantially the same manner as it would affect a significant segment of the public.  (Section 87103; Regulation 18703.) 


Regulation 18703(a)(1) provides the material financial effect of a governmental decision on a public official's economic interests is indistinguishable from its effect on the public generally if the governmental decision:  (1) will affect a "significant segment" of the public generally and (2) the official's economic interest will be affected in substantially the same manner as the economic interests of the segment identified.

