SUPERSEDED BY 18702.1 (a)(4)
January 24, 1995

Honorable Paul Bailey

Councilmember

City of Pismo Beach

P.O. Box 50

Pismo Beach, CA  93448

RE:  Your Request for Informal Assistance

Our File No. I‑94‑388

Dear Councilmember Bailey:

This is in regard to your letter requesting follow‑up advice with respect to the conflict‑of‑interest provisions of the Political Reform Act (the "Act").   Since your request does not pertain to specific decisions, we are treating your request as one for informal assistance. 

Please note that the Commission does not provide third party advice.  (Regulation 18329(b)(8).)  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  

QUESTIONS

1.
Do the conflict‑of‑interest provisions of the Act prevent you from participating in City of Pismo Beach decisions concerning the following:

a.
The setting of a budget for the police department;

b.
Decisions concerning personnel matters of non‑defendant police officers who have no direct, personal involvement in litigation in which you are the plaintiff;

c.
Decisions pertaining to reorganization of the city government, which may impact the police department, the office of administration, as well as other city departments and offices;

d.
Decisions concerning administrative tort claims filed against the city by other persons, naming police personnel, who are defendants in lawsuits filed by you?

CONCLUSIONS

1. a. and d.
You may not participate in any city decisions concerning the lawsuit in which you are the plaintiff, or any decisions if such decisions will have a reasonably foreseeable and material financial effect on your business, or any other of your economic interests.  You also may not participate in any decision where the decision will result in your personal expenses, income, assets, or liabilities, or those of your immediate family increasing or decreasing by at least $250. 

If you determine that a conflict exists, you may participate in city decisions if: (1) the decision for which you have a conflict is segregated from the remainder of the decisions;

(2) the decision concerning the conflict is considered first and a final decision reached as to other issues without your participation; and, (3) your vote on other portions of the decisions for which you do not have a conflict will not result in a reopening or in any way affect the initial decision.

FACTS

On November 8, 1994, your were elected to the City of Pismo Beach City Council.  You also serve as mayor for the city.

You are a plaintiff in litigation filed in 1992 against the City of Pismo Beach.  Other plaintiffs in that action are Harry's Cocktail Lounge, Inc., your spouse Joan Bailey, Denise Bailey, and Vincent Molino.  Other defendants are Police Chief Brook McMahon, Police Sergeant Larry Scott Smith, Patrol Officer Robert Jones, and four former city councilmembers.  The police defendants are sued in both their official and individual capacities.  

In September 1994, a second lawsuit was filed by you and your wife against the City of Pismo Beach.  Defendants in that case are Police Chief Brook McMahon, City Administrator Rick Kirkwood, City of Pismo Beach Building Department Director Ken Curtis, and City Attorney Kathleen Weinheimer.  You anticipate removing Mr. Kirkwood, Mr. Curtis, and Ms. Weinheimer as parties‑defendant.

You also asked about another councilmember for the City of Pismo Beach, Councilmember Halldin, who has made a loan to you secured by first and second trust deeds on real property in which you have an ownership interest.  You stated in our telephone conversation of January 3, 1995, that you intend to repay this loan in January 1995.

ANALYSIS

A.
Economic Interests

As a mayor and a member of the Pismo Beach City Council, you are a public official under the Act.  (Section 82048.)  As a public official, you are prohibited from making, participating in making, or otherwise using your official position to influence a governmental decision in which you have a financial interest.  (Section 87100.)

As noted in the Weinheimer Advice Letter, supra, you have a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on you or any member of your immediate family or on:  

(1)  Any business entity in which you have a direct or indirect investment worth $1,000 or more, or any business entity in which you are a director, officer, partner, trustee, employee, or holds any position of management.  (Section 82005; Section 87103(a) and (d).)  

(2)  Any real property in which you have a direct or indirect interest worth $1,000 or more.  (Section 87103(b).)  

(3)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating $250 or more in value provided to, received by or promised to you within 12 months prior to the time when the decision is made.  (Section 87103(c).)

(4)  Any gifts aggregating $280 or more in value provided to, received by or promised to you within 12 months prior to the time when the decision is made.  (Section 87103(e).)

For purposes of Section 87103, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10‑percent interest or greater.

You have a number of economic interests which may be affected by city decisions.

1.
Real Property:  Presumably, you have an interest in real property in an amount greater than $1,000.  (Section 87103(b).)

2.
Business Interests:  You have an interest in a business entity for purposes of Sections 87103(a) and (d).

3.
Sources of Income:  Your business is a source of income to you, and clients of your business may be sources of income to you within the meaning of Section 87103(c). 

   
In addition, the term "income" as used in the Act includes loans made to a public official.  (Section 82030.)  You state in your letter that Councilmember Halldin has made a loan to you secured by first and second trust deeds on real property in which you have an ownership interest.  You stated in our telephone conversation of January 3, 1995, that you intend to fully repay this loan in January 1995, and therefore, you believe Councilmember Halldin would no longer be a source of income to you.  However, pursuant to Section 87103(c), your disqualification is required with respect to decisions which could affect Councilmember Halldin for 12 months after the loan is totally paid off.  

Consequently, you are prohibited from making or in any way participating in decisions which will have a reasonably foreseeable and material financial effect on any of these economic interests.  Additionally, you may not participate in any decisions which will result in either you or your immediate family's personal expenses, income, assets, (other than interests in real property), or liabilities increasing or decreasing by $250.  (Regulation 18702.1(a)(4); Weinheimer Advice Letter, supra.)

B.
Foreseeability

The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Development Com. (1987) 196 Cal.App.3d 983, 989‑991;

Witt v. Morrow (l977) 70 Cal.App.3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)

In your letter, you state that you do not intend to participate in city decisions concerning your lawsuits against the city, or named parties to the lawsuits.  However, you ask whether you may participate in city decisions involving personnel matters of police officers not named in your lawsuits, budget decisions which may affect the police department, reorganization decisions which may also affect the police department, finally, administrative tort claims filed against the city involving named parties in your lawsuits.

The primary question you raise is whether it is reasonably foreseeable that city decisions involving the above stated matters  will affect you or any of your economic interests.  Whether there is a "substantial likelihood" that a decision will affect you or your interests is a question that will have to be determined on the basis of specific facts concerning that decision.  Thus, we can only provide you general guidance concerning this issue.

Based upon the facts provided, it appears that one way the decisions could affect you or your economic interests for purposes of the Act, is if, in some manner, a decision affects the outcome of the lawsuits in which you are plaintiff.  In addition, decisions concerning personnel, budget, and reorganization, which, according to your facts, could affect the police department, can be relevant to the level of police services targeted toward your business.  Thus, although such decisions do not pertain directly to the litigation in which you are involved, they could foreseeably affect your business interests.

Again, please note that although the Commission offers guidelines for determining foreseeability in Thorner, the guidelines are not conclusive.  The Commission makes it clear in Thorner that a case‑by‑case approach should be taken for determining foreseeability.  "...[W]hat is reasonably foreseeable must depend on the facts and circumstances of each specific situation."  (Thorner, supra.)

C.
Materiality

If you determine that there is a substantial likelihood that a decision will affect your interests by any amount, you must determine whether the financial effect on your interests of a decision is "material" as required by Section 87103.  (Regulations 18702.1 through 18702.6.)

Your financial interests would be indirectly involved in the city decisions you described.  Thus, the appropriate regulations to apply are Regulations 18702.2 ‑ 18702.6 (copies enclosed).

1.
Business Interests

With respect to economic interests in business entities, such as your cocktail lounge, Regulation 18702.2 provides differing standards of materiality depending on the financial size of the business entity.  (Section 82005.)

Regulation 18702.2(g) provides for relatively small businesses that the indirect effect of a decision is material where:

(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.

Thus, if subdivision (g) is the appropriate standard, you would be required to disqualify yourself from any city decision which affects the revenue of your business by $10,000 in a fiscal year. 

2.
Sources of Income 

Your sources of income, including clients of your business,

may also be affected by city decisions.  If the source of income is an individual, such as Councilmember Halldin, the appropriate standard to apply is Regulation 18702.6.  The regulation provides:

The effect of a decision is material as to an individual who is a source of income or gifts to an official if any of the following applies:

(a)  The decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or

(b)  The decision will affect the individual's real property interest in a manner that is considered material under Section 18702.3 or Section 18702.4.

Therefore, you would have to disqualify yourself from participating in any decisions which affected Councilmember Halldin's real property, for example, by $1,000 or more.  

D.
Segmentation

If you determine that you do have a conflict of interest, you may be able to participate in some aspects of a series of decisions pertaining to that matter.  

1.
Budget Decisions

For example, we have previously advised that a public official who is disqualified from participating in certain decisions may, nevertheless, be able to participate in certain aspects of budget discussions and decisions.  In many cases, large and complex decisions, like budget decisions, may be divided into separate decisions so that a public official who has a disqualifying interest with respect to one component of the decision, may participate in the other components.  (Torrance Advice Letter, No. I‑92‑359b; Reddoch Advice Letter, No. A‑92‑336; Merkuloff, Advice Letter, No. I‑90‑542.)

