




February 10, 1995

Kathlyn Bloom-Rudibaugh

Bloom, Rudibaugh and Jeglin

2550 E. Florida Avenue, Suite D

Hemet, CA  92544






Re:
Your Request for Advice


Our File No. A-94-399

Dear Ms. Bloom-Rudibaugh:


This is in response to your letter requesting advice regarding your responsibilities as a member of the governing board of the Hemet Unified School District under the conflict-of-interest provisions of the Political Reform Act (the "Act").   

QUESTIONS


1.
May you participate in governmental decisions pertaining to litigation between the Hemet Unified School District and a former client of your law firm?


2.
What is the aggregate amount of income received by your law firm which requires disclosure on your statement of economic interests, Schedule H-2, with respect to clients of the firm?


3.
Must you report income to the firm from clients who reside outside your jurisdiction?

CONCLUSIONS


1.
Your former client is not a disqualifying source of income to you.  Therefore, you are not prohibited from participating in any decisions that will have a reasonably foreseeable and material financial effect on the client.


2.  Income from a client of your firm must be disclosed on your statement of economic interests, Schedule H-2, if your pro rata share of the gross receipts from that client to the firm is $10,000 or more, and the client is located or doing business in the district.  To be reportable in 1994, the gross receipts from the client to the firm must aggregate $20,000.  


3.
You are not required to report sources of income to the law firm if the client is located outside your jurisdiction, unless the client is doing business on a regular basis in the district.

FACTS


You are a member of the governing board of the Hemet Unified School District.  You are also a partner in a law firm in the City

of Hemet.  In 1994, you and your spouse each owned a one-third interest in the law firm.  In 1995, each of your will own a one-fourth interest in the firm.   


A former client of the law firm is a plaintiff in litigation concerning the school district.  Your firm represented the former client in a matter totally unrelated to the litigation concerning the school district.  The firm received no payments from the client since the client's case was based on a contingency fee arrangement.  However, the firm incurred $100 in costs in connection with his case.


Your law firm is not otherwise representing any client before the school board. 

ANALYSIS

Conflicts of Interest

I.   Economic Interests


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using the official's position to influence any decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of the official's immediate family, or on any economic interest of the official.  As a member of the governing board of the Hemet Unified School District, you are a public official under the Act.  (Section 82048.)


Section 87103 specifies that an official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


 

   * * * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


 

   * * * *


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.





Section 87103(a), (c) and (d).


You have a number of disqualifying economic interests under Section 87103. 


1.
The Law Firm


You and your spouse are partners in a law firm, a business entity.  (Section 82005.)  Presumably, your investment interest exceeds $1,000.  Therefore, the law firm is a potentially disqualifying economic interest of yours within meaning of Section 87103(a) and (d).


2.
Income



Section 82030(a) provides:


(a)  "Income" means, except as provided in subdivision (b), a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift, including any gift of food or beverage, loan, forgiveness or payment of indebtedness received by the filer, reimbursement for expenses, per diem, or contribution to an insurance or pension program paid by any person other than an employer, and including any community property interest in the income of a spouse.  Income also includes an outstanding loan.  Income of an individual also includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  "Income," other than a gift, does not include income received from any source outside the jurisdiction and not doing business within the jurisdiction, not planning to do business within the jurisdiction, or not having done business within the jurisdiction during the two years prior to the time any statement or other action is required under this title.


Community Property:  You and your spouse are both partners in the same law firm.  The income of an individual includes any community property interest in the income of a spouse.  Therefore,

if your income from a person totals $125, and your spouse's income from that same source totals $250 (making your community property interest $125), the person is a potentially disqualifying economic interest of yours.  Or, for example, if your spouse receives income from a source of $500 or more (making your community property interest $250), you would have a potentially disqualifying economic interest with respect to the source.


Clients of the Firm:  Income of an individual also includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  (Section 82030.)


According to your facts, you have an interest in the law firm in excess of 10-percent.  Therefore, you will also have a conflict of interest with respect to clients of the firm where your pro rata share of the income from a client, which is your pro rata share plus your community property interest in your spouse's share, is $250 or more. 


You state that the firm incurred a debt of approximately $100 

from a former client who has pending litigation before the board.

We have advised that an unpaid debt constitutes "income" under the Act.  (Gallagher Advice Letter No. I-94-279.)  Under the arrangement you have described, we cannot determine whether your former client has incurred a debt which could constitute "income" under the Act.  However, since your pro rata share from the client would be less than $250, the former client is not a disqualifying source of income to you with respect to board decisions that may affect the former client.


Thus, you may participate in board decisions concerning your former client.  Please note, however, that you may not participate in any decision which will have a reasonably foreseeable material financial effect on the law firm as discussed below.

Materiality


The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  For example, where a source of income to an official is directly before the official's agency as an applicant or the subject of the decision, Regulation 18702.1(a)(1) provides that the effect of the decision is deemed material and disqualification would be required.  

