

January 27, 1995

Barbara Booth Grunwald

Deputy County Counsel

County of Fresno

2220 Tulare Street, Fifth Floor

Post Office Box 1549

Fresno, California  92716




Re:  Your Request for Advice





Our File No. A-94-401

Dear Ms. Grunwald:


We respond to your request for advice on behalf of Fresno County Supervisor Tom Perch regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTION


May Supervisor Perch participate in a decision regarding the reorganization of Water Works District No. 38 for the purpose of creating an independent special district with its own elected Board of Directors?

CONCLUSION


Yes.  Although the decision will have a reasonably foreseeable and material financial effect on the supervisor's real property interest, the effect is indistinguishable from the effect on all the property owners in the applicable jurisdiction.

FACTS


Tom Perch is a board member of the Fresno County Board of Supervisors; the Board of Supervisors is also the Board of Directors of Water Works District No. 38.  Mr. Perch is not required to reside in the jurisdiction of the water district.  The whole purpose of the Water Works District is to serve a subdivision of the unincorporated area of Fresno County.  The subdivision has 232 lots, of which approximately 32 lots are developed.  Mr. Perch owns one of the undeveloped lots.


The owners of the developed lots pay water bills and a maintenance assessment fee.  The owners of undeveloped lots pay a lower maintenance assessment fee and a standby fee, which together equal the maintenance assessment fee paid by the owners of the developed lots.


At its next meeting, the Board of Supervisors is scheduled to consider an item regarding Water Works District No. 38.  Sitting as the ex officio water board, the supervisors will consider a proposal to reorganize the District in order to make it an independent special district with its own elected Board of Directors.  This would eliminate any involvement of the Board of Supervisors in running this particular water works district.  The Board is not planning to establish or adjust any assessments, fees, or rates, but simply to make a policy decision which ultimately might affect the rates and assessments paid by owners of properties within the District.

ANALYSIS

Conflicts Under The Act


The conflict-of-interest provisions of the Act prohibit a public official from making, participating in making, or otherwise attempting to influence a government decision in which he or she knows or has reason to know that he or she has a financial interest.  (Section 87100.)  An official has a financial interest in a decision when it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the decisions's effect on the public generally, on the official's economic interests, including: any investment interest; any real property interests; any source of income or gifts of $250.00 or more received in the preceding twelve months; and any business entity in which the official is a director, officer, employee or holds any position of management.  (Section 87103.)


Supervisor Perch is a public official.  (Section 82048.)  The real property he owns within the water district is an economic interest which may be affected by the decision to establish an independent water district agency.  Accordingly, Supervisor Perch will have a conflict of interest under the Act if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on Supervisor Perch's real property.

Foreseeability And Materiality


What makes an effect reasonably foreseeable varies with the specific facts of each decision.  Generally, the probability that an effect will occur need not rise to the level of absolute certainty in order to be found to be reasonably foreseeable.  Conversely, an effect which is merely possible is not reasonably foreseeable.  The Commission has determined that effects are reasonably foreseeable when they are substantially likely to occur.  (In re Thorner (1975) 1 FPPC Ops. 198.)


You have stated that the decision in question will not have any immediate effect on the rates paid by the water district property owners.  You recognize, however, that there may be some effect on the property owners if an adjustment to future rates is necessitated by the results of this decision.  Highly attenuated effects, in the absence of special circumstances, are too remote to be reasonably foreseeable.


The decision in question seeks to establish an independent water district.  Generally, the formation of special districts are deemed to have reasonably foreseeable financial effects on the real property within the district boundaries.  (In re Brown (1978) 4 FPPC Ops. 19.)  Accordingly, even though anticipated effects on assessments may be remote, financial effects arising out of the formation of special districts are reasonably foreseeable.


The materiality of any effect is determined by reference to Commission regulations.  Regulation 18702.1(a)(3)(A) states that where the decision involves the inclusion of real property in any district, the effect is material unless the decision will have absolutely no financial effect on the property pursuant to Regulation 18702.1(c)(2).  As you have provided no facts which show that the decision will have absolutely no financial effect on Supervisor Perch's property, the decision's effect would be material under Commission regulations.

The Effect On The Public Generally


Where a reasonably foreseeable material effect on a public official's financial interest is indistinguishable from the decision's effect on the public generally, the official is not disqualified.  (Section 87103; Regulation 18703.)  An effect on a public official is said to be indistinguishable from the effect on the public generally when the decision will affect a significant segment of the official's jurisdiction in substantially the same manner as it affects the public official.  (Regulation 18703.)


As the decision is being made by the supervisors in their capacity as boardmembers of the water district, the applicable jurisdiction is the water district and not the entire County of Fresno.  You have stated that the district encompasses 232 lots.  Each of these lots will be affected by the decision in exactly the same manner as Supervisor Perch's lot.  Accordingly, Regulation 18703 is applicable and Supervisor Perch may participate in the decision.


Should you have any further questions, you may contact the undersigned at (916) 322-5901.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Daniel E. Muallem





Counsel, Legal Division

