SUPERSEDED BY 18702.1 (a)(4)

January 23, 1995

Clark F. Ide

General Counsel

Orange County Water District

P. O. Box 8300

Fountain Valley, CA  92728‑8300

Re:  Your Request for Advice

Our File No. A‑94‑402

Dear Mr. Ide:

You have requested advice regarding the members of the Orange County Water District Board of Directors under the conflict‑of‑interest provisions of the Political Reform Act (the "Act").  

Please note that this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION

Under the Act, may the members of the Orange County Water District Board of Directors vote to restore pension plan funds adversely affected by the Orange County bankruptcy when each board member has approximately $1,300 invested in the two plans?

CONCLUSION

Under the Act, a board member may participate in the decision to restore pension plan funds, if the restoration of the pension plan funds will not materially affect his or her retirement benefits in an amount of $250.00 or more.

FACTS

There is a possibility that the two pension plans of Orange County Water District may be affected by the bankruptcy of the County of Orange, since some of the pension plans' funds are deposited in the Orange County Treasury.  The Board of Directors wishes to take some action to restore the pension plans' funds lost by bad investment decisions that resulted in the Orange County bankruptcy. 

Members of the Board of Directors are treated as employees for income tax and retirement plan purposes; therefore, they participate in the two employee pension plans.  The ten board members have a total of approximately $13,000 invested in the two plans and the two plans total approximately $17,000,000 for all employees.  Each board member, therefore, has an average of $1,300 invested in the plans.  You have not provided us with an exact figure for each board member.

In a recent telephone conversation, you advised me that there is a potential loss of approximately $1 million in the fund.  The exact figure currently is unknown.

ANALYSIS

Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  

An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of the official's immediate family, or on one of the economic interests enumerated in Section 87103.

Pursuant to Regulation 18702.1(a)(4), a decision will have a material financial effect if the decision will result in a board member's personal expenses, income, assets, or liabilities increasing or decreasing by $250 or more.

According to our calculations, based on an estimated  $1 million replenishment amount to a $17 million fund, there would be an amount equal to 5.88 percent added to the fund to make the fund whole.  If each board member had approximately $1,300 in the fund, each board member would only benefit in an amount of approximately $76.47 and therefore would not meet the $250 or more disqualification threshold amount.  

Please note that you will need to analyze the actual financial impact on each board member using the amount of money involved in the vote.  

Should you have any further questions, you may contact me at  (916) 322‑5901.

Sincerely,

                            Steven G. Churchwell

                            General Counsel

                            By:  Lynda Doherty

   Political Reform Consultant                            

   Legal Division
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