




January 26, 1995

Stephen Boyle

Clifford & Brown

Bank of America Building 

1430 Truxtun Ave., Suite 900

Bakersfield, CA  93301-5230






Re:
Your Request for Informal Assistance


Our File No. I-94-403

Dear Mr. Boyle:


This is in response to your letter requesting advice regarding your responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your advice request is general in nature and does not refer to a specific governmental decision, we are treating your request as one for informal assistance.  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


Do you have a conflict of interest in decisions affecting the clients of your employer, the Law Firm of Clifford and Brown?

CONCLUSION


Because your ownership interest is less than 10 percent of the law firm of Clifford and Brown, you will only have a conflict of interest in decisions materially affecting Clifford and Brown.  You will not have a conflict of interest in decisions affecting clients of Clifford and Brown, if these decisions will not affect Clifford and Brown materially.

FACTS


You have been appointed to the Bakersfield Planning Commission.  In your private capacity, you are a partner in the law firm of Clifford and Brown.  You stated that each partner in the law firm receives additional compensation based on the points the partner has earned.  In our telephone conversation, you stated that until a partner receives 60 points, the partner's equity interest is anticipatory only.  You stated that for purposes of this letter, you own 5 percent of the total points of the firm.  

ANALYSIS

Economic Interests

 
Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 to include every member, officer, employee or public official of a state or local government agency.  This definition includes city planning commissioners.  (See e.g., Section 87200.)


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official, a member of the official's immediate family, or on any economic interest, including:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

 * * *


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.





Section 87103(a), (c) and (d).


Under your facts, Clifford and Brown is considered an economic interest of yours because you receive income from the firm and are an employee of the firm.  (Section 87103(c) and (d).)  Consequently, you may not participate in any decisions that will have a foreseeable and material financial effect on the firm.  


In addition, Section 82030 provides that the income of an individual also includes a pro-rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  


According to your facts, your current interest in Clifford and Brown is less than 10 percent.  Under such circumstances you will not have a conflict of interest with respect to the clients of the firm even where your pro rata share would be $250 or more.  This is because Section 82030 treats income to the firm as income to an owner only where the owner has a 10 percent or greater ownership interest in the firm.  However, if the same decision will directly or indirectly have a material financial effect on Clifford and Brown, you would still have a conflict of interest in the decision.


Once you have a 10 percent ownership interest in the firm (whether you have an immediate right to the equity of the firm or not), a pro rata share of any income paid to the firm will be considered income to you and you will have a conflict of interest with respect to decisions materially affecting the clients of the firm, if your share of the income from the client is $250 or more.


For example, if you were a 10 percent owner of the firm, a pro rata share of any income to the firm is deemed to be income to you.  


o  Illustration 1:  Thus, if a client of your firm that has paid the firm $2,000 files an application before the planning commission, your pro rata share would be less than $250 and you would not have an economic interest in the firm that could result in a conflict of interest.


o  Illustration 2:  If your firm received $2,000 and an additional $2,000 (or $10,000) is promised to the firm, you would include the "promised" income in calculating your pro rata share.  This is because Section 87103(c) provides that you have an economic interest in the decision affecting both sources of income and sources of "promised" income.  


What constitutes "promised" income depends on the specific facts surrounding the payment.  However, a mere expectation that the litigation might result in more income would not be considered promised at this point.  You should contact us for advice once your interest reaches the 10 percent threshold.  

Foreseeability and Materiality


Please note, even if you have an economic interest in a client of the firm (as discussed above), you are only required to disqualify yourself from decisions that will foreseeably and materially affect the client (or your employer).


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


A.  Direct Effects


In addition, the foreseeable effect on your source of income must also be material to require disqualification.  The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  For example, where a source of income is directly before the planning commission, as an applicant or the subject of the decision, Regulation 18702.1(a) provides that the effect of the decision on the source of income is deemed material and disqualification is required.  


A source of income is directly before the planning commission when the source initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or the subject of, the proceeding.  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity. (Regulation 18702.1(b).)  


A source of income is also directly involved in a decision when there is a nexus between the purpose for which an official receives income and a governmental decision.  A "nexus" exists if the official receives income to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by the governmental decision.  In other words, the official may not accomplish in his public capacity what he is paid to accomplish in his private capacity.  (Regulation 18702.1(d); Sprague Advice Letter, No. I-88-190; Chin Advice Letter, No. A-88-091.)


You stated that you will not participate in decisions affecting (1) a client of the firm that you represented or (2) clients represented by other members of the firm.  Under such circumstances, "nexus" situations will be avoided.  (See e.g. Nelson Advice Letter, No. I-91-443.)


B.  Indirect Effects


Even if the source of income is not directly involved in a decision of the planning commission, the Act still requires you to disqualify yourself if your economic interest (currently only your employer) will be indirectly materially affected.  The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific economic interest involved in the decision.  


For example, if a decision would have an indirect financial effect on your real property or property you lease, Regulations 18702.3 and 18702.4 would be applicable.  Your facts do not concern real property, but instead concern sources of income to you.  If the source of income is a business entity (such as Clifford and Brown), Regulation 18702.2 applies; if the source of income is a nonprofit entity, Regulation 18702.5 applies; and if the source of income is an individual, Regulation 18702.6 applies.  


Please be aware that the application of the conflict of interest rules is fact specific, and whether you have a conflict of interest with respect to a specific decision will ultimately turn on the facts of that decision.  You should contact us for advice when you have a specific decision before you.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,

