

January 1995

Robert S. Bower

Rutan & Tucker

Bank of the West, Suite 1400

611 Anton Boulevard

Post Office Box 1950

Costa Mesa, California  92628-1950



Re:  Your Request for Informal




   Assistance




Our File No. I-94-406

Dear Mr. Bower:


As Interim City Attorney for the City of Fullerton, you have requested advice on behalf of City Councilmember Peter Godfrey regarding possible conflicts of interest he may have under the Political Reform Act (the "Act").   Since your letter does not seek advice concerning a specific pending decision, we consider it to be a request for informal assistance pursuant to Regulation 18329(c).

QUESTION


May Councilmember Godfrey participate in governmental decisions regarding workers' compensation matters being handled by his law firm?

CONCLUSION


Councilmember Godfrey may participate in a decision unless the decision will have a material financial effect, distinguishable from the effect on the public generally, on himself, his law firm or on a source of income to him.

FACTS


Peter Godfrey is a resident of the City of Fullerton and a partner in the law firm of Falk, Hamblin & Godfrey.  For a period of over five years, Mr. Godfrey's firm has been retained by the city to provide legal services in connection with workers' compensation matters.  Mr. Godfrey has personally handled most of such cases referred to his office.


At a special election on October 18, 1994, Mr. Godfrey was elected by the voters of the City of Fullerton to serve the remaining two years of a four-year term on the city council.  The city will not be referring any additional cases to Mr. Godfrey's firm; only those for which substantial work has already been performed and which are nearing a final disposition will be retained by the firm.  Those cases in preliminary stages will be reassigned to new and different legal counsel.  


At a regular public meeting, the city council voted (with Mr. Godfrey abstaining) to adopt a minute action (1) acknowledging Mr. Godfrey's disclosure of his firm's legal services to the city for at least five years and the continuation of those services for a limited duration under the terms set forth above, and (2) ratifying the contract for services with Mr. Godfrey's firm under those same terms.

ANALYSIS


The Act was adopted by the voters in California by initiative in 1974.  The purpose of the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise attempting to use his or her official position to influence a governmental decision in which the official has a financial interest.  


Councilmember Godfrey, as a member of the city council, is a "public official" as defined in the Act.  (Section 82048.)  


Section 87103 provides in pertinent part:


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  

(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

*    *    *

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  



Section 87103 (a), (c) and (d),






    (emphasis added).


As noted above, Councilmember Godfrey is disqualified from participating in a decision if the decision will have a material financial effect on him which is distinguishable from the effect on the public generally.  


Councilmember Godfrey also is a partner in the law firm of Falk, Hamblin & Godfrey.  Accordingly, he is disqualified from participating in a decision if the decision will have a material financial effect on the law firm which is distinguishable from the effect on the public generally.  


Finally, income of an individual includes a pro rata share of any income of any business entity in which the individual owns a 10 percent or greater interest.  (Section 82030(a).)  Accordingly, if Councilmember Godfrey owns a 10 percent or greater interest in the law firm, a source of income to the law firm is deemed to be a source of income to Councilmember Godfrey.  Therefore, Councilmember Godfrey may not participate in a decision if the decision will have a material financial effect, distinguishable from the effect on the public generally, on such source of income of $250 or more to Councilmember Godfrey.

1.  
Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Downey Cares v. Downey Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow, (1977) 70 Cal.App.3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198.)  

2.  
Materiality


Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is "materially" affected as required by Section 87103.  If the official's economic interest is directly involved in the decision, then Regulation 18702.1 applies to determine materiality; this would be the case if the law firm or a source of income to Councilmember Godfrey is a party in a decision pending before the city council.  On the other hand, if the official's economic interest is indirectly affected by the decision, then Regulations 18702.2 to 18702.6 would apply to determine whether the effect of the decision is material.

3.  Public Generally


Even if the effect of a decision on the law firm or on Councilmember Godfrey's source of income is material, Councilmember Godfrey is not disqualified from participating in the decision if the decision will affect a significant segment of the public in substantially the same manner as it will affect the law firm or such source of income.  (Regulation 18703, copy enclosed.)


If you have any further questions regarding this matter, please call me at (916) 322-5901.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Jeevan Ahuja





Counsel, Legal Division
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