




January 13, 1995

Daniel Kolkey

Office of the Governor

State Capitol

Sacramento, CA  95814






Re:
Your Request for Advice


Our File No. A-95-014

Dear Mr. Kolkey:


This is in response to your letter requesting advice regarding your responsibilities as Counsel to the Governor and Legal Affairs Secretary under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  Do you have a potentially disqualifying economic interest in the American Arbitration Association by virtue of the fact that you are a neutral arbitrator in an international arbitration proceeding that is administered by the American Arbitration Association?


2.  Will you have an economic interest in decisions affecting the Asia-Pacific Center for Resolution of International Business Disputes, a nonprofit organization existing under the auspices of the American Arbitration Association, if you serve on the executive committee of the Center but receive no salary?

CONCLUSIONS


1.  The American Arbitration Association is not considered a source of income to you by virtue of the fact that you are a neutral arbitrator in an international arbitration proceeding that is administered by the American Arbitration Association.  Thus, you will not have an economic interest in decisions affecting the American Arbitration Association.


2.  You do not have an economic interest in decisions affecting the Asia-Pacific Center for Resolution of International Business Disputes.

FACTS


You have been appointed to be the Counsel and Legal Affairs Secretary to the Governor.  Prior to your appointment to public employment, you were selected to be a presiding/neutral arbitrator in an international arbitration between two airline companies, one foreign and one domestic.  The hearing was to be held in December 1994 before you were to start public employment, but was continued to February 1995.


You stated that the agreement between the parties allowed each to choose an arbitrator for the dispute, and that the two arbitrators who were selected would then choose the third, neutral arbitrator.  You were selected for this position by the other arbitrators.


The two party-appointed arbitrators also selected the American Arbitration Association (the AAA) to administer the proceeding.  You stated that the parties are responsible for your (and the other arbitrators') fees.  The AAA acts as an intermediary, collects a deposit from the parties to cover the cost of the arbitration, and then pays the expenses associated with the arbitration from the deposit.  You stated that the deposits may be paid by the legal representatives of the parties.  


You confirmed the following additional facts in our telephone conversations of January 12, 1995 and January 13, 1995: 


o  The AAA is a nonprofit entity.


o  The AAA receives a separate fee for providing administrative services for the arbitration from the parties.


o  If the amount deposited by the parties with the AAA for expenses does not meet the costs of the arbitration, the AAA collects additional funds from the parties before making payments.  The AAA will not advance any funds to pay the fee.


o  The AAA writes a check to pay you for your services from the funds deposited.


You have also asked about your position on the executive committee of the Asia-Pacific Center for Resolution of International Business Disputes.  The organization is an unincorporated entity which exists under the auspices of the American Arbitration Association.  You serve on the executive committee of the Center but receive no salary.

ANALYSIS


As we discussed in our recent letter to you (Advice Letter, No. A-94-392), Section 87100 of the Act prohibits you from making, participating in making, or otherwise using your official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on you, a member of your immediate family, or on specified economic interests, including:


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

The American Arbitration Association


You stated that, prior to assuming your position at the Governor's Office, you received income in connection with an international arbitration proceeding involving two airline companies.  Under your facts, there are several possible sources of the income in question.  


The Commission has developed special rules regarding the attribution of income, depending on the facts and circumstances surrounding the payment.  For example, the general rule with respect to an official's income as a subcontractor is that the contractor is a source of income to the subcontractor, even though the subcontractor is paid with funds from the contractor's client.  This is because the contractor independently makes the decision to hire the official and is not directed by the client to hire the official.  (Harron Advice Letter, No. I-86-027; Schectman Advice Letter, No. A-87-031.)  


Moreover, in the Cady Advice Letter, No. A-94-294, we found that a real estate broker that initiated a financial relationship with a public official was considered a source of income even where the official was paid from funds paid by the client of the broker because the broker independently initiated the financial relationship; had the discretion to hire the official or someone else; and provided direction to the official where necessary.  


Applying these standards to your facts we note that you were hired by two party-selected arbitrators, not by the AAA.  In addition, these same arbitrators selected the AAA to administer the proceeding.  AAA is paid a fee by the parties for these services.  All the income you derive from the arbitration is paid from funds paid by the parties, and the AAA has no discretion over whether to pay your hourly fee or not.  Thus, it does not appear that AAA has or had any control over your employment in or income from the arbitration and thus would not be considered a source of income.

Agents of the Parties in the Arbitration


You stated that in some cases the parties' attorneys will pay the amount owed on behalf of the party.  Generally, where a business entity pays a person as directed by its client, we have advised that the true source of the payment is the client.  (See, Lewis Advice Letter, No. 77-12-087; Morris Advice Letter, No. I-90-373; Olson Advice Letter, No. I-93-259.)  Thus, under your facts, the attorneys' would not be considered sources of income with respect to these payments.

Nonprofit Boards


You have also asked about your position on the executive committee of the Asia-Pacific Center for Resolution of International Business Disputes, a nonprofit entity.  You stated that you receive no salary or other payments for serving on the board of the Center.  Thus, it will not be considered a source of income. 


Additionally, nonprofit entities are not "business entities" as defined in the Act.  A "business entity" is "any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation, or association."  (Section 82005.)  Since the Center is a nonprofit organization, it is not a "business entity" as defined in Section 82005.  Thus, the Center is not a disqualifying financial interest pursuant to Section 87103(d).


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Steven G. Churchwell

General Counsel    

By:
John W. Wallace


Counsel, Legal Division

