


February 10, 1995

Karl T. Stahl

Stahl and Associates

165 Seacliff Drive

Shell Beach, California  93449





Re:  Your Request for Advice




Our File No. A-95-016

Dear Mr. Stahl:


As a city councilmember for the City of Pismo Beach, you have requested advice regarding a possible conflict of interest you may have under the Political Reform Act (the "Act").   


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May you participate in the decision to rescind a city ordinance requiring fire sprinklers in new single family homes and additions of 1,000 sq. ft. or more to existing residences?

CONCLUSION


You may participate in the decision to rescind the ordinance since the effect of the decision on your real property interests is not distinguishable from the effect on the public generally.

FACTS


In November of 1994, you were elected to the Pismo Beach City Council.  Recently, you were advised by the city attorney that there was some question as to whether you could vote on rescinding a year old city ordinance requiring fire sprinklers in new single family homes and in additions of 1,000 feet or more to existing residences.  


Your real property ownership interests in the area which are subject to the ordinance include:


1.  Your home;

2.  An undeveloped single family lot which you own through a revocable family trust that you have established;

3.  A condominium which you own through the same family trust; and, 

4.  Another condominium which you own through your individual retirement account (IRA).

You own other property which is not affected by the ordinance requiring fire sprinklers. 


You explained that the condominiums will not be permitted additions of 1,000 square feet and will, therefore, not be affected by the ordinance.  Your home is located on a 7,000 sq. ft. lot.  The undeveloped single family lot you own is one of 486 undeveloped single family lots in the city.

ANALYSIS


The Act was adopted by the voters in California by initiative in 1974.  The purpose of the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise attempting to use his or her official position to influence a governmental decision in which the official has a financial interest.  


As a member of the city council you are a "public official" within the meaning of Section 82048.  


Section 87103 provides in pertinent part:


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  



Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  



  Section 87103(b) (emphasis added).


Your real property interests include the interests held in the IRA and the family trust you have established.  (Section 82033.)  You have stated that the condominiums will not be affected by the ordinance requiring fire sprinklers.  Consequently, you are disqualified from participating in a decision if the decision will have a reasonably foreseeable and material financial effect on your home and the undeveloped single family lot and such effect is distinguishable from the effect on the public generally.  

1.  
Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Downey Cares v. Downey Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow, (1977) 70 Cal.App.3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198.)  


In the present case, it is reasonably foreseeable that the ordinance requiring fire sprinklers will have some financial effect on your real property interests.  

2.  
Materiality


Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is "materially" affected as required by Section 87103.  If your economic interest is directly involved in the decision, then Regulation 18702.1 applies to determine materiality.  On the other hand, if your economic interest is indirectly affected by the decision, then Regulations 18702.2 to 18702.6 would apply to determine whether the effect of the decision is material.  Because of the conclusion we reach in the discussion that follows it is not necessary to determine whether the effect of the decision on your real property interests is material.

3.  Public Generally


Even if the effect of a decision on your real property interests is material, you are not disqualified from participating in the decision to rescind the ordinance requiring fire sprinklers if the decision will affect a significant segment of the public in substantially the same manner as it will affect your real property interests.  (Regulation 18703.)  


In the present case, your home and your single family lot may be affected by the ordinance requiring fire sprinklers.  Since all homeowners and property owners in the jurisdiction will be affected by the ordinance, a significant segment of the public will be affected by the repeal of the ordinance.  Further, since your home and single family lot will be affected in a manner similar to the other homeowners and property owners in the jurisdiction, pursuant to Regulation 18703(a), the effect of the decision on your real property interests is not distinguishable from the effect on the public generally.  Therefore, you are not disqualified from participating in the decision to rescind the ordinance requiring fire sprinklers.


If you have any further questions regarding this matter, please call me at (916) 322-5901.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Jeevan Ahuja





Counsel, Legal Division
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