

February 9, 1995

Mr. T. Brent Hawkins

McDonough, Holland & Allen

555 Capitol Mall, 9th Floor

Sacramento, California  95814





Re:  Your Request for Advice




Our File No. A-95-026

Dear Mr. Hawkins:


You have asked for advice on behalf of Half Moon Bay City Councilmember Deborah Ruddock under the conflict-of-interest provisions of the Political Reform Act (the "Act"). 

QUESTION


May Ms. Ruddock as a Half Moon Bay city councilmember and Community Development Agency member participate in decisions on the adoption of a redevelopment plan for the North Wavecrest Redevelopment Project, when she owns a residence approximately 627 feet from the boundary of the project area?

CONCLUSION


The real property interests of Councilmember Ruddock will not be disqualifying financial interests with respect to decisions regarding the project if her principal residences is no more than one-quarter acre in size (or not larger than 125 percent of the median residential lot size for the jurisdiction).  

FACTS


The City of Half Moon Bay has undertaken the preparation of a redevelopment plan for the North Wavecrest Redevelopment Project.  

Half Moon Bay has a population of less than 25,000 persons and covers a geographic area of less that 10 square miles.  Although redevelopment plan activities began as early as 1985, the process of adopting the redevelopment plan has still not progressed beyond the preliminary stages.  A preliminary plan for the project was adopted in 1990, defining the project area boundaries to include:  (a) an area of approximately 500 acres in the southerly portion of the city known as North Wavecrest; (b) a developed residential neighborhood immediately north of North Wavecrest known as Arleta Park; and (c) the city's downtown area.  In 1993, the preliminary plan was amended, eliminating Arleta Park and the downtown area, shrinking the size of the project area to North Wavecrest.  In this form, the Community Development Agency, the city's redevelopment agency, proposes to move ahead with adoption of the redevelopment plan.


The project area is overlaid with a number of antiquated "paper" subdivisions, dividing the area into "paper" lots which are too small for development under modern codes.  Consequently, the area is undeveloped, i.e., no streets, utilities or other public improvements have been constructed.  Ownership of the land is fragmented among literally hundreds of owners of substandard "paper" lots.


If the redevelopment plan is adopted, the Agency would be authorized to (a) exercise the power of eminent domain within the project area in order to acquire the land; (b) re-plan the area for residential, commercial and commercial recreation uses; (c) construct or pay for the construction of public improvements such as streets and utilities; and (d) finance its activities from a variety of sources, including tax increment financing.


Actual development of the project area would occur in phases, over many years.  There are currently a number of significant limitations on the pace of development in Half Moon Bay, including a moratorium on water and sewer hookups and a local growth ordinance limiting the number of residences which can be constructed in any given year.  Development of the area is anticipated to be primarily for residences and a golf course.


Ms. Ruddock owns a personal residence outside the project area but approximately 627 feet from the project area boundary.  Her home is in the Arleta Park neighborhood which is almost entirely built out with single family homes that are of average size and price for the Half Moon Bay area.  


As a city councilmember, Ms. Ruddock was elected at-large and is required to reside in the jurisdiction.  Sitting on both the city council and the Community Development Agency, Ms. Ruddock will be asked to make decisions concerning the adoption of the redevelopment plan, including certification of an environmental impact report, approval of owner participation rules and adoption of the redevelopment plan by ordinance of the city council.

ANALYSIS

1.  Economic Interests


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  





Section 87103(b).


According to the information you have provided, Councilmember Ruddock owns a personal residence, near the project, in which she presumably has an interest of $1,000 or more.  

2.  Foreseeability and Materiality


As stated above, a public official is prohibited from participating in a decision that will have a foreseeable and material financial effect on his or her economic interest.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.) 


According to your facts, the councilmember does not own property within the project, but has an interest in real property near the project area.  The proximity of the official's property to the project and the magnitude of the proposed project in comparison to the current condition of the property suggest that some financial effects on the councilmember's property are indeed foreseeable.   


The materiality of the financial effect depends on the nature of the decision, and on the economic interest involved.  (Regulation 18702.)  For example, with respect to zoning and some redevelopment decisions, an official's property is considered directly involved in the decision if the property is within the redevelopment area.  These decisions include decisions to: designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend 

any of the above decisions.  (Regulation 18702.1(a)(3)(A) and (D).)


Councilmember Ruddock will be making decisions regarding certification of an environmental impact report, approval of owner participation rules, and adoption of the redevelopment plan by City Council ordinance.  These decisions would be considered "redevelopment decisions" as set forth in Regulation 18702.1(a)(3)(D).  However, her property is not located within the project area.  Thus, the question becomes whether decisions about the redevelopment project will have a material indirect financial effect on her property.


The foreseeable indirect effect of a decision on an official's real property interest is material if:


(3)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:




(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.






Regulation 18702.3(a).


You stated that Councilmember Ruddock owns real property within approximately 627 feet of the boundary of the project area.  Consequently, Councilmember Ruddock must disqualify herself from decisions regarding the project if the decisions will increase or decrease the fair market value of her real property interest by $10,000 or more or the rental value of the property by $1,000 in a 12-month period.  (Regulation 18702.3(a)(3).)   


We cannot determine the magnitude of the financial effect of the decisions on the Ms. Ruddock's real property.  We must leave this factual determination of materiality to you and the councilmember within the guidelines provided by Regulation 18702.3.

3.  The "Public Generally" Exception


Public officials with real property interests that will be financially affected by a governmental decision may still participate in a decision if the effect of the decision on their property is not distinguishable from the effect on the public generally.  (Regulation 18703.)  Regulation 18703.1 provides an  exception applicable to small jurisdictions.  You stated that the population of Half Moon Bay is less than 25,000 persons and the geographic area of the city is less than 10 square miles.  You also stated that city councilmembers are required to reside within the jurisdiction and are elected in an at-large election.  Thus assuming that the residence of Councilmember Ruddock is no more than one-quarter acre in size (or not larger than 125 percent of the median residential lot size for the jurisdiction), pursuant to Regulation 18703.1, the effect of the decisions regarding the project on her principal residence will be deemed indistinguishable from the effect of the decisions on the public generally.  


If you have any other questions regarding this matter, please contact me at 916/322-5901.

Sincerely,

Steven G. Churchwell

General Counsel

By:  Hyla P. Wagner

Counsel, Legal Division

