




March 23, 1995

Michael P. Kenny

General Counsel

Air Resources Board

2020 L Street   

P.O. Box 2815

Sacramento, CA  95812






Re:
Your Request for Advice

Our File No. A-95-050

Dear Mr. Kenny:


This is in response to your request for the reconsideration of advice provided to Catherine Witherspoon in our letter of December 13, 1994 (Our File No. A-94-371).  Your letter concerns Ms. Witherspoon's responsibilities as a former employee of the Air Resources Board pursuant to the Milton Marks Postgovernment Employment Restrictions Act of 1990 contained in the Political Reform Act (the "Act").   

QUESTIONS


1.  Are the restrictions imposed by Section 87406 of the Act limited to forums created and directed by Ms. Witherspoon's former public-sector employer, the Air Resources Board?


2.  Is Ms. Witherspoon prohibited from attending and participating in events held by the California Air Pollution Control Officers Association?

CONCLUSIONS


1.  Section 87406 provides that communications with the Air Resources Board or any officer or employee of the Air Resources Board, for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property are prohibited wherever they might occur.  


2.  Section 87406 would not prohibit Ms. Witherspoon from  attending events held by the California Air Pollution Control Officers Association.  However, Section 87406 would prohibit Ms. Witherspoon from communicating directly with employees and officers of the Air Resources Board for the purpose of influencing the Air Resources Board's: (1) administrative action, (2) legislative action, or (3) any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property in any setting, including meetings of the California Air Pollution Control Officers Association.  

FACTS


The facts are essentially the same as those presented in Ms. Witherspoon's request for advice (No. A-94-371.)  From June 1981 to November 11, 1994, Ms. Witherspoon was an employee of the Air Resources Board (ARB).  Ms. Witherspoon left the ARB in November 1994.


Upon leaving her position at the ARB, Ms. Witherspoon accepted employment with the South Coast Air Quality Management District (SCAQMD).  As part of Ms. Witherspoon's duties with SCAQMD, Ms. Witherspoon attends meetings of the California Air Pollution Control Officers Association (CAPCOA), a voluntary private association of air pollution control officers and staff.  CAPCOA has a 12-member governing board.  


The purposes of CAPCOA are as follows:


a.  To promote unity and efficiency among air pollution control districts/air quality management districts in California.


b.  To act as a forum for sharing knowledge, experience and information among the members of CAPCOA.


c.  To better serve the public by application of protective and reasonable enforcement procedures.


d.  To promote consistency in methods and practices of control program administration and funding.


e.  To coordinate with state and federal air pollution control agencies in developing practical program policies and objectives.


f.  To participate in the development of legislation beneficial to air pollution control and the general public.


g.  To benefit air pollution control efforts by disseminating factual and accurate information for education of the public.


h.  To promote the professional development of the membership of CAPCOA.


i.  To promote the authority over and control of air pollution at the local government level.


CAPCOA meets twice each year to discuss topics relating to enforcement, management, administration, regulations, legislation, and the science of air pollution control (committees of CAPCOA meet more frequently throughout the year).  According to information provided by Ms. Witherspoon, the ARB is not a member of CAPCOA; however, ARB staff participate regularly in CAPCOA meetings.  CAPCOA indirectly benefits the ARB by providing a focal point for interagency discussions, a "sounding board" distribution mechanism for state and federal guidance, and a repository of district experience and information.  


CAPCOA also maintains several committees.  For example, the legislative committee develops goals and objectives regarding legislation of interest to CAPCOA members.  Membership in the legislative committee is limited to staff of local district members.  However, ARB staff are invited to the legislative committee meetings to share information with the members.  ARB staff attend only sporadically.  Ms. Witherspoon stated that "Committee members may react to what is said, but do not generally attempt to influence ARB's legislative position."  The committee may also lobby legislators, legislative staff and industry representatives.  


You have asked for reconsideration of advice provided to Ms. Witherspoon that attendance at these meetings would be prohibited by Section 87406 of the Act.  

ANALYSIS

Section 87406, Generally


Section 87406(d)(1) provides:


No designated employee of a state administrative agency, any officer, employee, or consultant of a state administrative agency who holds a position which entails the making, or participation in the making, of decisions which may foreseeably have a material effect on any financial interest, and no member of a state administrative agency, for a period of one year after leaving office or employment, shall, for compensation, act as agent or attorney for, or otherwise represent, any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof, for which he or she worked or represented during the 12 months before leaving office or employment, if the appearance or communication is made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.  


You have asked whether this prohibition applies in settings outside of those created and directed by the ARB.   The express terms of Section 87406 prohibit formal or informal appearances and oral or written communication before either:


o  The former public-sector employer, in this case the ARB.


o  Any officer or employee of the ARB.


We find no basis in the statute to distinguish between locations at which the appearance or communication may occur.  The express terms of the statute provide that communications for the purpose of influencing administrative or legislative action of the ARB, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property are prohibited wherever they might occur.  We interpret this statute to prohibit the communication in an ARB proceeding as well as prohibiting the communication with any ARB officer in other settings.


This conclusion is consistent with the Craven Advice Letter, No. A-93-057, where we concluded that Section 87406 could apply to a forum held by San Diego State University if the communications by the former official was for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property of his former agency.  We specifically advised:


[I]t would appear that speaking at a public forum to generally discuss the reform of the California State Legislature would not be for the purpose of influencing legislative action.  However, please note that the Act's definitions of the terms "legislative action" and "influencing legislative action" are very broad.  Further discussion with a legislator on the matter, even though legislation is not introduced, may be considered for the purpose of "influencing legislative action."






[Emphasis added.]


A contrary interpretation could mean that a former employee could lobby the executive director of his or her former agency over dinners or other "neutral" events that are not "created or directed" by the ARB.  For example, CAPCOA could set up a meeting with the ARB to discuss ARB regulations and Ms. Witherspoon could participate and influence the ARB's actions.  Such an interpretation would be wholly contradictory to the express terms of the statute and would be inconsistent with the purposes of the Political Reform Act.    

Influencing the Actions of the Official's Former Employer


A more crucial question (a question also addressed by the Craven Advice Letter under different circumstances) is whether a given communication falls within the scope of the one-year ban (i.e., is made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property).  


In her letter requesting advice (November 17, 1994), Ms. Witherspoon described the CAPCOA as "an information-sharing association of local air district officials and staff that often collaborates with the ARB and the U.S. EPA on air quality issues."  Based on this description, we advised:


Under most circumstances, Section 87406 does not restrict your ability to attend informational meetings.  However, if your appearance or participation is for the purpose of influencing administrative or legislative action, Section 87406 would prohibit your participation.  

