

March 14, 1995

Jerry M. Patterson, Esq.

Law Offices of Burke, Williams & Sorensen

3200 Park Center Drive, Suite 750

Costa Mesa, California  92626





Re:  Your Request for Advice




Our File No. A-95-055

Dear Mr. Patterson:


This is in response to your request for advice under the Political Reform Act (the "Act") regarding potential conflicts of interest involving City of Lake Forest Mayor Pro-Tem Helen Wilson, Councilmember Peter Herzog and Councilmember Kathryn McCullough.


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May Mayor Pro-Tem Wilson and Councilmembers Herzog and McCullough participate in a decision regarding an appeal filed by Bailey's Centerfold Cafe?

CONCLUSION


1.  Mayor Pro-Tem Wilson is not disqualified from participating in the decision regarding the appeal filed by Bailey's Centerfold Cafe.  


2.  Councilmember Herzog is not disqualified from participating in the decision unless the decision will have a material financial effect on his real property interest and such effect is distinguishable from the effect on the public generally.  


3.  Councilmember McCullough is not disqualified unless the church is a source of income to her of $250 or more in the previous 12 months and the decision will have a material financial effect on the church which is distinguishable from the effect on the public generally.  

FACTS


The Lake Forest City Council will be presented with the decision to affirm, modify, or reverse the decision of the city manager in denying the application for an exception under the city's Adult Use Moratorium Ordinance as filed by Bailey's Centerfold Cafe (the "subject property").


Mayor Pro-Tem Wilson owns a residence located approximately 1,840 feet from the outermost lot line of the subject property.  You have provided a copy of an appraisal conducted by Mr. Ronald P. Laurain of R. P. Laurain & Associates which concludes that decisions made regarding the subject property will not have a monetary impact on the market value or rental value of the residence.


Councilmember Herzog's personal residence is approximately 2,570 feet from the outermost lot line of the subject property.


Councilmember McCullough is an ordained minister and both she and her husband are pastors at the Mission Church.  The Mission Church is located approximately 560 feet from the subject property.  You stated that neither she nor her husband receives any compensation or income from the church in excess of $250 per year or gifts in excess of $50 per year.  Furthermore, the church is a nonprofit tax exempt corporation, based on the status provided by the "Reverend K. McCullough Ministries" and it leases the current location where it is operating.  Neither Councilmember McCullough nor her husband have personally guaranteed the lease payments, but Councilmember McCullough did execute the lease on behalf of the nonprofit corporation.  The church paid six months rent in advance of occupying the site upon signing the lease.


Councilmember McCullough has indicated that the church provides a "housing allowance" to her and her husband; that this is paid on an irregular basis when, and if, the church has sufficient resources to pay it.  This "allowance" is likely to have exceeded $250 last year.  You stated that this "allowance" is in the nature of a reimbursement for use by the church of the McCullough's private residence for the storage of church materials, the church office, and other unreimbursed church-related expenses such as mileage to visit members of the church in need of counseling and for long-distance telephone calls.  The unreimbursed expenses exceed the "allowance" when, and if, provided by the church.

ANALYSIS


The Act was adopted by the voters in California by initiative in 1974.  The purpose of the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


Section 87103 provides in pertinent part:


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  

*    *    *

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

*    *    *


Section 87103(b) - (c), (emphasis added).


A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  Mayor Pro-Tem Wilson and Councilmembers Herzog and McCullough are public officials as defined in the Act.  (Section 82048.)  


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Downey Cares v. Downey Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow, (1977) 70 Cal. App. 3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)  


Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is "materially" affected as required by Section 87103.  If the official's economic interest is directly involved in the decision, then Regulation 18702.1 applies to determine materiality.  On the other hand, if the official's economic interest is indirectly affected by the decision, then Regulations 18702.2 to 18702.6 would apply to determine whether the effect of the decision is material.


If the effect of a decision on an official's economic interest is material, the official may, nevertheless, participate in the decision if the effect on the official's economic interest is not distinguishable from the effect on the "public generally."  For the "public generally" exception to apply, the decision must affect the official's economic interest in substantially the same manner as it will affect a significant segment of the jurisdiction.  (Regulation 18703).

Mayor Pro-Tem Wilson


Mayor Pro-Tem Wilson has an ownership interest in real property, presumably worth more than $1,000.  Accordingly, she may not make, participate in making, or in any way attempt to use her official position to influence a governmental decision which will have a reasonably foreseeable material financial effect, distinguishable from its effect on the public generally, on her real property interests.  


It is reasonably foreseeable that a decision regarding Bailey's Centerfold Cafe's application for an exception under the city's Adult Use Moratorium Ordinance will have an economic effect on real property interests in the area.  Since Mayor Pro-Tem Wilson's residence is located approximately 1,840 feet from the subject property, pursuant to Regulation 18702.3(a)(3), she must disqualify herself from participating in the decision if the decision will have an effect of $10,000 or more on the fair market value of her residence or will affect its rental value by $1,000 or more per 12 month period.  You have provided a copy of an appraisal which considered the factors described in Regulation 18702.3(d) and concluded that the financial effect of the decision will not exceed the threshold amounts described above.  Accordingly, the decision regarding Bailey's Centerfold Cafe will not have a material financial effect on Mayor Pro-Tem Wilson's real property interest.  Therefore, she is not disqualified from participating in the decision.  

Councilmember Herzog


Councilmember Herzog has an ownership interest in real property, presumably worth more than $1,000.  Accordingly, he may not make, participate in making, or in any way attempt to use his official position to influence a governmental decision which will have a reasonably foreseeable material financial effect, distinguishable from its effect on the public generally, on his real property interests.


As noted above, it is reasonably foreseeable that a decision regarding Bailey's Centerfold Cafe's application for an exception under the city's Adult Use Moratorium Ordinance will have an economic effect on real property interests in the area.  Since Councilmember Herzog's residence is located approximately 2,570 feet from the subject property, pursuant to Regulation 18702.3(b), the effect of the decision is not considered material unless the decision will have an effect of $10,000 or more on the fair market value of her residence or will affect its rental value by $1,000 or more per 12 month period and either of the following apply: 


(A)  The effect will not be substantially the same as the effect upon at least 25 percent of all the properties which are within a 2,500 foot radius of the boundaries of the real property in which the official has an interest; or


(B)  There are not at least 10 properties under separate ownership within a 2,500 foot radius of the property in which the official has an interest.


We do not have sufficient facts to determine whether the decision will have material financial effect on Councilmember Herzog's real property interest.  Therefore, based on above described Regulation 18702.3(b) and the applicable facts, you must determine whether the decision will have a material financial effect on Councilmember Herzog.  If it does, Councilmember Herzog may not participate in the decision regarding Bailey's Centerfold Cafe.  

Councilmember McCullough


Councilmember McCullough has received payments during the previous 12 months, which are in excess of $250, from a church which is located approximately 560 feet from the subject property.  Accordingly, she would be disqualified from participating in the decision regarding Bailey's Centerfold Cafe if the payments she received from the church are "income" within the meaning of Section 82030(a), and if the decision will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on the church.  (Section 87103(c).)


You have stated that the payments that Councilmember McCullough received from the church are a "housing allowance" to her and her husband.  Section 82030(b)(2) excludes from the scope of income "reimbursement for travel expenses and per diem received from a bona fide educational, academic, or charitable organization."  It is a basic tenet of statutory construction that exceptions in a statute are to be strictly construed.  (Julius Goldman's Egg City v. Air Pollution Control District (1981) 116 Cal.App.3d. 741.)  Accordingly, this exception from income in subdivision (b)(2) of Section 82030 is limited to travel expenses and per diem related to such travel; it does not provide an exception for a "housing allowance."  Therefore, the housing allowance Councilmember McCullough received is income within the meaning of Section 82030(a).  


You have also stated that the "housing allowance" which Councilmember McCullough receives from the church is "in the nature of" a reimbursement from the church for use of the McCullough's private residence for the storage of church materials, the church office, and other unreimbursed church-related expenses such as mileage to visit members of the church in need of counseling and for long-distance telephone calls.  As noted above, the exception from income in Section 82030(b)(2) is limited to travel expenses and per diem; accordingly, it does not provide an exception for reimbursement for storage of church related materials or for the church office located at Councilmember McCullough's private residence, or for reimbursement for long distance telephone calls.  Therefore, to the extent that Councilmember McCullough received reimbursement for these expenses, the reimbursements are income within the meaning of Section 82030(a).  

