




April 12, 1995

Steve Lopez

City of Rocklin

3970 Rocklin Road

P.O. Box 1138

Rocklin, California 95677






Re:  Your Request for Advice







Our File No. A-95-063

Dear Mr. Lopez:


This is in response to your request for advice regarding your

duties and responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").

QUESTIONS


1.
Your wife is an employee of a bank as a loan officer.  As a building inspector for the City of Rocklin, may you perform inspections on projects of builders or developers that are clients of the bank?


2.
Are there any guidelines to assist you in avoiding even the appearance of a conflict of interest?

CONCLUSIONS


1.
You must disqualify yourself from participating in any

decisions where the decision will have a reasonably foreseeable material financial effect on the bank or other source of income.


2.
The statutory provisions of the Act do not prohibit mere "appearances" of bias.

FACTS


You are a Building Inspector II for the City of Rocklin.  As a building inspector, you are a designated employee of the city subject to disqualification requirements.


Your wife has accepted employment with Placer Savings Bank as a Loan Officer.  Her duties include solicitation for new loans and depository clients, which may be builders or developers that do business in the city.  The types of loans may include auto, land acquisition, working capital, business, home equity, etc.  Once she obtains a client through her solicitation, she prepares all the necessary documentation and submits it to her underwriters for the loan approval process.  During the process, she maintains and oversees all areas related to completion, approval, and funding of a loan, but she will not have the responsibility to approve or deny a loan.  She will work on a commission basis.


As a building inspector, you:  (1)  perform on-site inspections to determine compliance with building, plumbing, mechanical, electrical, and housing codes, and other governing laws and ordinances including basic zoning, grading and flood zone regulations; (2) determine adherence with the approved plans; 

(3) check plans and specifications; and (4) issue building permits and respond to inquiries from the public.


Your duties may also include the following:

--
Performance of field inspections of building construction, plumbing, mechanical, and electrical installation in residential and commercial buildings to verify compliance with applicable codes and the approved plan.

--   Checking plans for new construction, or alterations or remodeling for existing structures to ensure compliance with pertinent codes and accepted engineering practices.

--
Performance of inspections of existing buildings for new business occupancies.

--
Review of plans and applications for building permits; issuance of building permits; issuance of certificates of occupancy.

--
Conferring with architects, contractors, builders and the general public, and explaining and interpreting requirements and restrictions.

--   Maintaining inspection or permit files; submitting inspection reports as required. 

--
Investigating violations and complaints, recommending alternatives.

--
Participating in training programs for inspectors.


You are concerned that you may be disqualified from participating in the necessary governmental decisions relating to your employment with the City of Rocklin as a building inspector

due to your spouse's employment.

ANALYSIS


1.
May you perform inspections on projects of builders or developers who are clients of your spouse's employer?


Section 87100 prohibits public officials from making, participating in, or using their official position to influence any governmental decision in which they know or have reason to know they have a financial interest.  As a designated employee of the City of Rocklin, you are a public official within meaning of the Act.  (Section 82048.)


An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or any member of his or her immediate family, or on:



(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.







Section 87103.


Your spouse is an employee of Placer Savings Bank and receives income from the bank.  The income of a public official includes any community property interest in the income of a spouse.  (Section 82030(a).)  Therefore, if your spouse receives income in the form of either a set salary or commission of $500 or more (making your community property interest $250), you have a potentially disqualifying economic interest with respect to that source.  


Thus, clearly you may not participate in governmental decisions which will have a reasonably foreseeable material financial effect on Placer Savings Bank as discussed below.  In addition, if a client has sufficient control over whether or not she receives a bonus or the amount of her commission, it is possible that a client could also be considered a source of income to you.  You have not provided sufficient facts for us to analyze whether this is the case.  However, the clients would not be considered a source of income to you, under the facts you have presented, if your spouse were to receive a salary from the bank.

Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


It is foreseeable that decisions will have a financial effect on your spouse's employer.  For example, it is foreseeable that an inspection to determine compliance with building, plumbing, mechanical, electrical, and housing codes, and other governing laws and ordinances for purposes of processing a loan for one of the bank's clients will have a financial effect on the lending institution which will provide the financing for the loan. 

Materiality


The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  For example, where a source of income to an official is directly before the official's agency as an applicant or the subject of the decision, Regulation 18702.1(a)(1) provides that the effect of the decision is deemed material and disqualification is required.  


A person or business entity is directly before the City of Rocklin when it:  (1) initiates the proceeding in which the decision will be made; (2) is a named party in the proceeding concerning the decision; or (3) is the subject of the proceeding because the decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with the law firm.  According to your facts, the bank will not be directly involved in the decisions in question.  (Regulation 18702.1(b).)


Even where an economic interest is not directly before the city, however, you must still disqualify yourself where that interest will be indirectly materially affected.  Regulation 18702.2 (copy enclosed) provides the applicable standards to apply where a source of income which is a business entity may be indirectly affected by your decisions.  For example, the effect of a decision is material as to a business entity listed on the New York stock exchange in which an official has an economic interest if any of the following applies:  



(a)  For any business entity listed on the New York Stock Exchange or the American Stock Exchange:

