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April 4, 1995

David J. Olivas

R. Zaiden Corrado Law Corp.

13200 Crossroads Parkway North, Suite 345

City of Industry, CA  91746‑3420

Re:
Your Request for Advice

Our File No. A‑95‑068

Dear Mr. Olivas:

This is in response to your letter requesting advice on behalf of Adelanto City Councilmember Ernie Scott regarding his responsibilities under the conflict‑of‑interest provisions of the Political Reform Act (the "Act").  

Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION

May Councilmember Scott participate in decisions pertaining to the following litigation:  (1)  litigation between the City of Adelanto and San Bernardino County over the city's use of redevelopment monies in connection with the closure of the George Air Force Base, and (2) litigation between the city and the Mojave Water District regarding the city's 1994 general plan update?

CONCLUSION

The councilmember may not participate in decisions pertaining to the litigation between the City of Adelanto and San Bernardino County.  Moreover, the councilmember may not participate in decisions pertaining to the litigation between the city and the Mojave Water District if the litigation will materially affect his business.

FACTS

Ernie Scott is an Adelanto City Councilmember, and in his private capacity, Councilmember Scott is a real estate agent and president of Desert Glen Realty.  Desert Glen Realty and Richard Hallet of CDM/WestMar Real Estate Services are the exclusive agents for a 37 acre project that is to be developed in three phases.  A master plan is currently being prepared for the property and the developers are in the process of obtaining the various governmental approvals necessary to begin development by December 1995.  The initial phases of this planned multi‑use retail commercial center will include highway commercial users such as restaurants, gas stations, major retail users, office buildings and other retail related services.  

Currently, the city is a party in two lawsuits:

o  County of San Bernardino v. Redevelopment Agency of the City of Adelanto and the City of Adelanto:  San Bernardino County has sued the city over its use of redevelopment monies in connection with the purchase of the property of George Air Force Base, a base slated for closure.  The base is outside the redevelopment plan area and outside the city.  The complaint asks for a permanent injunction against the city from expending redevelopment agency funds (1) in connection with the purchase of George Air Force Base, (2) in excess of budgeted amounts, (3) compensating members of the redevelopment agency in excess of the value of services received (including an injunction against paying members a $300 per month flat fee), and (4) are requesting the court to order the members of the agency to reimburse from personal funds redevelopment funds illegally expended and to only use redevelopment funds for legal uses.

o  Mojave Water Agency v. City of Adelanto:   The water agency is suing the city regarding the city's placement of the city general plan update and revised zoning map on the ballot without complying with the California Environmental Quality Act (CEQA).  The water district complains that no environmental impact report was prepared and approved and that the public was not given adequate notice of the proposals or an opportunity to be heard.  The water district is also claiming that the general plan itself is flawed and may not be enacted.  In addition, the water district states that general plan updates may not be performed by popular vote, but is a duty of the city council.

 The water district is requesting that the court issue a writ of mandate to compel the city to vacate the adoption of the measures containing the general plan update and revisions to the zoning map, to suspend any activity based on the general plan update and revisions to the zoning map, to bring the general plan update and revisions to the zoning map in compliance with the law, including CEQA.

ANALYSIS

Conflicts of Interest

The Political Reform Act was enacted by the people of the State of California by initiative in 1974.  The purpose for the conflict‑of‑interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)

In furtherance of this purpose, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a city councilmember of the City of Adelanto, Councilmember Scott is a public official under the Act.  (Section 82048.)  

Section 87103 provides that an official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on, among other interests:

(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

Pursuant to Section 87103, the councilmember will have a conflict of interest in decisions that will have a reasonably foreseeable material financial effect on him directly.  Regulation 18702.1(a)(4) clarifies that disqualification is required when a decision will result in the councilmember's personal expenses, income, assets, or liabilities increasing or decreasing by $250.  (Regulation 18702.1(a)(4).)  

For example, a decision which will foreseeably affect potential damages against Councilmember Scott personally could be disqualifying because the councilmember is potentially liable for $250 or more in damages.  In our advice letter to Donald E. Smith (Advice Letter, No. A‑87‑305), we advised that a defendant/public official could not participate in decisions to settle the punitive damages portion of a lawsuit or in decisions pertaining to whether the agency should pay the official's punitive damages if the plaintiff was successful in the litigation.  This was because the agency had no obligations to pay the punitive damages, and the agency's decision to pay them would alleviate a debt of the official.  Thus, Councilmember Scott may not participate in any city council decisions on the lawsuit.

However, we also advised that where the agency was obligated under state law to indemnify the official for the defense and payment of claims and judgments, the official would not have a financial interest and could participate in the deliberations.  Thus, where the lawsuit challenges the councilmember's conduct in his official capacity, such as here, the councilmember will have no financial interest in the decision provided the city is obligated to pay the damages.  

According to your facts, it appears that the County of San Bernardino complaint requests that the court order the members of the agency to reimburse from personal funds redevelopment funds illegally expended, as well as the return of the amounts paid to the councilmembers from redevelopment funds that are in excess of the services the members actually provided in return.  The potential personal liability in this case far exceeds $250.  Thus, the councilmember may not participate in decisions concerning the litigation.  (See e.g., Dowd Advice Letter, No. A‑88‑214; O'Donnell Advice Letter, No. A‑89‑057.)

It does not appear that the Mojave Water Agency case contains the same request.  However, according to your facts, the councilmember has an additional economic interest that may be affected by the litigation decision‑‑his interest in Desert Glen Realty.‑‑  Since the councilmember has an ownership interest in and is employed by Desert Glen Realty, he may not make, participate in making or influence any decision that will have a reasonably foreseeable material financial effect on Desert Glen Realty.

You stated that if the plaintiff was successful in the Mojave Water District case, all development could be halted in Adelanto, including the councilmember's project.  Thus, it is foreseeable that decisions affecting this litigation will have a financial affect on the revenue of his business, Desert Glen Realty.

In addition, the foreseeable effect on the councilmember's source of income must also be material to require disqualification.  The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  For example, where a business entity in which the councilmember has an interest is directly before the city council, as an applicant or the subject of the decision, Regulation 18702.1(a) provides that the effect of the decision on the business is deemed material and disqualification is required.  

A business entity is directly before the city council when it initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or the subject of, the proceeding.  A business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the business entity. (Regulation 18702.1(b).)  The litigation decisions in your request for advice do not directly affect the councilmember's business.

However, the councilmember, nevertheless, may have a conflict of interest if the business will be indirectly materially affected.  (Regulations 18702.2 and 18702.6.)  Whether the indirect effect on a business is material depends on the financial size of the business entity.  For example, Regulation 18702.2(g) provides for small businesses (if Desert Glen Realty does not meet the standards of any of the other provisions of Regulation 18702.2), that the indirect effect of a decision is material where:

(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.

We cannot make the determination as to whether halting development in the city will materially affect the councilmember's business.  If it will, the councilmember may not participate in decisions related to the Mojave Water District case.  

"Public Generally" Exception

However, Regulation 18703 provides an exception to the conflict‑of‑interest provisions if the effect on the official's interest is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18703.)  

On September 7, 1993, the Commission adopted specific standards to determine when a governmental decision will fall within the "public generally" exception.  New Regulation 18703 provides that the "public generally" exception applies where a decision will affect 50 percent of all businesses in the jurisdiction (or the district the official represents) in substantially the same manner as it will affect the official.  It does not appear from your facts that the effects of either of the cases will be substantially the same on the councilmember as they would be on 50 percent of the businesses in Adelanto.

If you have any further questions regarding this matter, please feel free to contact me at (916) 322‑5901.\

Sincerely,

Steven G. Churchwell

General Counsel    

By:
John W. Wallace

Counsel, Legal Division

