

April 11, 1995

Lenore A. Tate, Ph.D.

Principal Consultant

Honorable Diane E. Watson, Ph.D.

California State Senate

State Capitol, Room 4040

Sacramento, California  95814





Re:  Your Request for Advice




Our File No. A-95-087

Dear Dr. Tate:


You have requested advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act") as they relate to your position as the Principal Consultant to the Senate Health and Human Services Committee.

QUESTION


May you serve as an independent contractor or as a salaried employee with a private Employee Assistance Program (EAP)?  If so, may you provide psychological treatment to those individuals who work in state service or for the Legislature?

CONCLUSION


Your questions do not fall within the jurisdiction of the Political Reform Act.  Please contact the Attorney General's office regarding incompatible activities and the Senate Committee on Legislative Ethics regarding any ethical considerations.

FACTS


You have a Ph.D. in Psychology and are licensed in the State of California as a Clinical Psychologist; you have an independent private practice.


Currently, you have served as Principal Consultant to the Senate Health and Human Services Committee for four years.  In that capacity, your primary issue areas have included mental health, developmental disabilities, HIV/AIDS and substance abuse.  You formerly dealt with health personnel issues.  You interacted with the Departments of Mental Health, Developmental Services, Alcohol and Drugs, Health and Rehabilitation, advocates, lobbyists and member organizations regarding the above matters.


At the present time, you would like to decrease your working hours to four-fifths time and spend one day a week as an independent contractor or as a salaried employee with a private Employee Assistance Program (EAP).  This EAP currently has contracts to provide psychological services with various state agencies, including the Legislature, as well as county, city and private agencies.

ANALYSIS


As we discussed during our telephone conversation on

March 16, 1995, issues of incompatible activities or ethical issues related to your work are not within the jurisdiction of the Political Reform Act.  Therefore, I suggested that you contact the Attorney General's office regarding incompatible activities and the Senate Committee on Legislative Ethics regarding the ethical issues.


As a designated employee of the Legislature, you are considered a "public official" under the Act, and are therefore subject to the disqualification provisions of the Act.  As such, Section 87100 prohibits any public official from making, participating in, or using his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his immediate family, or on:       


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.



Section 87103.


Accordingly, you may not make, participate in making, or attempt to use your official position to influence a governmental decision if the decision will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on any of your economic interests, including the EAP, if it becomes a source of income to you.


If you begin work for the EAP and a possible conflict-of-interest issues arises, please contact our office.


I trust this has provided some assistance.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Jill Stecher





Counsel, Legal Division
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