




March 30, 1995

Bette L-P Dow, Ph.D

260 Munroe St.

Sacramento, CA  95825






Re:
Your Request for Advice


Our File No. A-95-089

Dear Ms. Dow:


This is in response to your letter requesting advice regarding your responsibilities as a former employee of the Council for Private Postsecondary and Vocational Education (the "CPPVE") regarding the Postgovernment Employment Restrictions Act of 1990 contained in the Political Reform Act (the "Act"). 


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  Does the Act restrict your employment with the California Approved School Association?


2.  Does the Act restrict your employment with the California Association for Private Postsecondary Schools as an executive director?


3.  May you act on behalf of the two associations in submitting written testimony to the CPPVE regarding regulatory amendments?


4.  Are you able to testify before the Legislature regarding amendments to statutes implemented by the CPPVE, either in support or opposition to the CPPVE's positions?


5.  May you provide expert testimony to a school in a judicial proceeding between the school and the CPPVE if during your term of employment with the CPPVE you did not participate in any proceedings involving the CPPVE?


6.  Does the fact that the schools on whose permits you worked are also members of the associations you wish to represent?


7.  Are there restrictions on persons at the CPPVE contacting these associations for the purposes of influencing their employment decisions?

CONCLUSIONS


1 and 2.  Until July 12, 1995, you are prohibited from being compensated to represent the associations by making any formal or informal appearance or any oral or written communication before the CPPVE or any officer or employee of the CPPVE if the appearance or communication is made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.  


In addition, you may not represent the associations (or aid, advise, counsel, consult or assist in representing the associations) for compensation before any court or any state administrative agency (or any officer or employee thereof) to influence any judicial, quasi-judicial or other proceeding if the proceeding is one in which you participated.  This prohibition has no time limit.


3.  Until July 12, 1995, you are prohibited from submitting written testimony to the CPPVE for the purpose of influencing administrative or legislative action (including regulatory action) of the CPPVE.  After July 12, 1995, you will not be prohibited from influencing the regulatory action of the CPPVE.


4.  Appearances before the legislature to influence the actions of the Legislature are not prohibited.  This would be the case even if the statutes are statutes that the CPPVE administers.  However, you may not appear in any forum to influence the administrative or legislative action of the CPPVE.


5.  Both revolving door prohibitions exclude appearances in a court of law from the prohibition so long as the former employee is not compensated other than that regularly provided for by law or regulation for witnesses. 


6.  Both revolving door statutes apply primarily to contacts and appearances before state agencies.  However, Section 87402 prohibits you from aiding, advising, counseling, consulting or assisting the associations (or association members) to influence any judicial, quasi-judicial or other proceeding if the proceeding is one in which you participated.  


7.  You are not authorized to request advice on behalf of current employees of the CPPVE.  However, generally speaking, the Act would not relate to the conduct you describe.  The conflict-of-interest provisions of the Act are limited to financial conflicts of interest, and the revolving door provisions apply after the employee leaves public employment.  

FACTS


You are a former employee with the Council for Private Postsecondary and Vocational Education.  The CPPVE, established by statutes added to the California Education Code in 1989, is responsible for the governmental regulation of private vocational and degree-granting institutions.  The CPPVE is governed by a council of 20 members--including 15 voting members appointed by the governor, senate rules committee and the speaker of the assembly, and 5 nonvoting ex officio members.  The CPPVE also has an executive director.  


The CPPVE is responsible for the following:


1.  Establishing policies for the administration of the Private Postsecondary and Vocational Education Reform Act of 1989;


2.  Establishing minimum criteria for the approval of institutions to operate in California and award degrees and diplomas;   


3.  Adopting rules and regulations governing the conduct of such institutions;


4.  Adoption of the procedures for the implementation of the Private Postsecondary and Vocational Education Reform Act of 1989;


5.  Representation of California's segment of institution in all state level discussions and planning for postsecondary and vocational education;


6.  Publication of a directory;


7.  Preparation of an annual proposed budget;


8.  Conducting research and planning for these institutions; and


9.  Establishing a special committee of technically qualified people to assist the council in developing standards for education and educational institutions.


You were employed with the CPPVE from September 15, 1992, through July 12, 1994, as a community college program assistant II.  You were initially hired on a permanent intermittent basis, and as of May 15, 1993, you became a limited term full time employee.  You stated that it was in March 1993, 6 months after you started at the CPPVE that you were told that you were a designated employee and that you needed to file statements of economic interests.  During your term of employment with the CPPVE, you worked in the following units:


Degree-granting unit:  You were responsible for reviewing the applications from private postsecondary degree schools for approval to operate in the state.  You also provided information to schools and consumers regarding the degree-granting program.  You were also charged with organizing on-site review teams which would make the final determination as to whether a school's application would be granted or denied.  However, you stated that no such team was organized while you were in the unit.


Veteran's program unit:  You were responsible for reviewing the applications and private postsecondary degree school campuses to determine if the school was in compliance with federal regulations regarding Veteran's programs.  


Vocation education unit:  You were responsible for reviewing the applications and making site visits to vocational institutions regarding compliance with state requirements.


You wish to participate in your private capacity in the following associations:


California Approved School Association:  The California Approved School Association is a membership organization for degree granting schools.  You are currently providing these services without compensation, however, you anticipate receiving payment from the association in the future.  Your duties include writing a quarterly newsletter, consulting on legislation (which may include testifying before legislative committees), attending the quarterly meetings of the CPPVE, answering member questions on the process for approval to operate in California and working with business communities in California to establish business/school partnerships.


California Association for Private Postsecondary Schools:  The California Association for Private Postsecondary Schools is a membership organization representing 215 private career colleges and schools.  You anticipate accepting employment with the association as an executive director.  Your duties will be the same as those provided to the California Approved School Association, however, you will also be called upon to: testify before the council on issues related to private postsecondary education, organize conventions for the members, analyze legislation, and participate on boards involving student financial aid issues on the state and federal levels.  

ANALYSIS

Lifetime Revolving Door Restriction


Sections 87401 and 87402 provide:

