SUPERSEDED BY 18702.1 (a)(4)
March 30, 1995

Honorable Shirley A. Morton

City Councilmember

City of Calimesa

10961 Desert Lawn Drive, #15

Calimesa, CA  92320

Re:  Your Request for Informal Assistance

Our File No. I‑95‑092

Dear Councilmember Morton:

You have requested advice regarding your duties as a Calimesa City Councilmember under the conflict‑of‑interest provisions of the Political Reform Act (the "Act").  Since your advice request does not refer to a specific governmental decision, we are treating your request as one for informal assistance.  

Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS

1.  Does your position with the Golden State Mobile Home Owners League create a conflict of interest with respect to city council decisions concerning amendments to the city's mobile home rent control ordinance?

2.  May you participate in Calimesa City Council decisions concerning amendments to the city's mobile home rent control ordinance despite owning a mobile home that will be subject to the ordinance?

CONCLUSIONS

1.  Since the Golden State Mobile Home Owners League is a nonprofit entity and you have received no income from the League, the League is not an economic interest which could result in a conflict of interest.

2.  Whether you have a conflict of interest in a given decision will depend on the facts related to that decision.  However, pursuant to Section 87103 and Regulation 18703, so long as a decision will affect 10 percent or more of the households in the jurisdiction in substantially the same manner as the decision will affect you, you may participate in the decision.  

FACTS

You are city councilmember of Calimesa.  For the past six years you have resided in a mobile home in Plantation on the Lakes Park.  You hold your space by way of a ten‑year lease which will expire May 1, 1995.  You stated that at that time your rent will be subject to the city's mobile home rent control ordinance which limits space rent increases to 80 percent of the Consumer Price Index for the prior year.  The ordinance also: (1) established procedures that mobile home park owners must comply with to increase the rent and (2) created a rent stabilization board to mediate controversies between the residents and park owners.

In an April 27, 1993, letter from Calimesa City Attorney F. T. Caporael, he estimated that there are 3,050 dwelling units in the city, including mobile homes.  He also estimated that there are approximately 483 mobile homes which would be covered by the ordinance.  This constitutes approximately 16 percent of the dwelling units in the city.  

You stated that these facts had not changed substantially since that time.  You also stated that currently there are eight mobile home parks in the jurisdiction.  Plantation on the Lakes Park has started selling the spaces, rather than renting the spaces to tenants.  Thus, new residents in the park will buy their spaces and therefore would not be subject to the rent control ordinance.  However, current residents have the option of retaining their spaces on a month‑to‑month basis.  These persons will be covered by the ordinance.

You also stated that you are a member of the Golden State Mobile Home Owners League (GSMHOL) and serve as associate manager for region nine (Riverside County) and as the GSMHOL president of Plantation on the Lakes Park.  As an associate manager you travel to other cities and county areas to discuss mobile home issues.  You stated that you receive no income for serving with the GSMHOL.  GSMHOL has offered to pay your travel expenses, however, you stated in our telephone conversation of March 23, 1995, that you did not accept any travel (or any other) payments from GSMHOL.  You stated that GSMHOL is a nonprofit entity.

ANALYSIS

Economic Interests

Section 87100 provides that no public official at any level of state or local government shall make, participate in making or in any way attempt to use his or her official position to influence a governmental decision in which the official knows or has reason to know the official has a financial interest.  

Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of the official's immediate family, or on:

(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  

(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  The amount of the value of gifts specified by this subdivision shall be adjusted biennially by the Commission to equal the same amount determined by the Commission pursuant to subdivision (d) of Section 89504.

GSMHOL:  You stated that you are an associate manager for Riverside County and act as the GSMHOL president of Plantation on the Lakes Park.  You also stated that GSMHOL is a nonprofit entity and that you had received no payments, and therefore no income from GSMHOL.  Thus, GSMHOL would not appear to be an economic interest pursuant to Section 87103, and would not result in a conflict of interest.

Real Property:  You stated that as of May 1, 1995, your long term lease will expire and become a month‑to‑month lease subject to the city's rent control ordinance.  Section 82033 provides that an "interest in real property" includes any leasehold, beneficial or ownership interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official if the fair market value of the interest is $1,000 or more but does not include a month‑to‑month tenancy.  (See also, Regulation 18233.)  Thus, upon the expiration of the lease, you would not have a "real property" interest as defined in the Act.

Assets:  However, Section 87103 and Regulation 18702.1(a)(4) provide that decisions which will have a reasonably foreseeable material financial effect on an official's personal expenses, income, assets, or liabilities are also potentially disqualifying.  Consequently, you are still prohibited from making, participating in making, or in any way attempting to use your official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the value of your mobile home.

Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  For example, procedural changes in the ordinance would generally not have a foreseeable financial effect on the value of your mobile home.  (Warner Advice Letter, No. A‑82‑105.)  

However, changes to the rent control aspect of the ordinance could foreseeably affect the value of your mobile home.  For example, the treatment of your space as one that is rent controlled or not rent controlled would have an effect on the fair market value of your mobile home.  (Jorgensen Advice Letter, No. A‑90‑017.)  Thus, if these effects are greater than $250, absent some exception you will be required to disqualify yourself from consideration of the ordinance.

The "Public Generally" Exceptions

Public officials with economic interests that will be financially affected by a governmental decision may still participate in the decision if the effect of the decision on their property is not distinguishable from the effect on the public generally.  (Section 87103.)  For example, Regulation 18703.1 provides that under certain specified circumstances the effect of a governmental decision on a public official's principal residence is not distinguishable from the effect on the public generally in small jurisdictions.  

However, subdivision (a) of the regulation provides that the exception is only available if: 

The public official's agency has jurisdiction over a population of 25,000 or less, covering a geographic area of ten square miles or less.

Calimesa covers a geographic area of more than 10 miles, and therefore this exception would not apply.  

Regulation 18703.1(c) provides that even where Regulation 18703.1 does not apply, the official may still participate if the decision will affect a significant segment of the city in substantially the same manner as the decision will affect the official's interests.  (Regulation 18703; Commission Memorandum re: Adoption of Proposed Regulation 18703.1 ‑ Public Generally; Small Jurisdictions, dated December 21, 1989, page 10.)  

On September 7, 1993, the Commission adopted specific standards to determine when a governmental decision will fall within the "public generally" exception.  New Regulation 18703 provides that the "public generally" exception applies where both subdivisions (1) and (2) apply.

(1)  Significant Segment:  The governmental decision will affect a "significant segment" of the public generally as set forth below:

(A)  The decision will affect:

(i)  Ten percent or more of the population in the jurisdiction of the official's agency or the district the official represents, or 

(ii)  Ten percent or more of all property owners, all home owners, or all households in the jurisdiction of the official's agency or the district the official represents, or 

* * *

(2)  Substantially the Same Manner:  The governmental decision will affect the official's economic interest in substantially the same manner as it will affect the economic interests of the segment identified in subdivision (a)(1) of this regulation.

According to the information you submitted in connection with prior advice letters, it was estimated that 16 percent of all dwelling units in the city fall under the ordinance.  In addition, you stated that since that time, persons holding long‑term leases which have or will expire have also been brought within the parameters of the new ordinance.  Otherwise, you stated the population of the city has not changed substantially and the city has had no substantial increase in development.  Consequently, you indicated that you believed that the 16 percent figure continued to be accurate.  

Pursuant to the regulation, so long as a decision on the rent control ordinance will affect 10 percent or more of the households in the jurisdiction in substantially the same manner as the decisions will affect you, you may participate in the decision.  Please note, however, that you may not participate in any rent control or other decisions that will materially financially affect you, but will not affect 10 percent of the households in Calimesa in substantially the same manner.  For example, decisions pertaining to your mobile home park, such as rent increase petitions of your park, would most likely not fall within this exception.  You should contact us for further advice should such decisions arise.

If you have any further questions regarding this matter, please feel free to contact me at (916) 322‑5901.

Sincerely,

Steven G. Churchwell

General Counsel    

By:
John W. Wallace

Counsel, Legal Division

