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April 13, 1995

John G. Barisone

City Attorney

City of Santa Cruz

333 Church Street

Santa Cruz, California  95060

Re:  Your Request for Advice

Our File No. A‑95‑097

Dear Mr. Barisone:

This is in response to your request for advice concerning Richard Doubrava, planning commissioner for the City of Santa Cruz, under the conflict of interest provisions of the Political Reform Act (the "Act").

QUESTION

May Commissioner Doubrava participate in land use decisions pertaining to development applications for the Terrace Point and Swenson properties?

CONCLUSION

Commissioner Doubrava may participate in a decision concerning the development of the Terrace Point or the Swenson property unless the decision will have an effect of increasing or decreasing the value of his mobilehome by $250 or more, and such effect is distinguishable from the effect on the public generally.

FACTS

On February 14, 1995, Richard Doubrava was appointed by the Santa Cruz City Council to complete a term on the Santa Cruz Planning Commission.  Planning Commissioner Doubrava resides in a mobilehome located in the DeAnza Mobilehome Park in the City of Santa Cruz.  The mobilehome park is surrounded by large tracts of undeveloped, privately owned property, as well as state park property.

Two decisions are coming before the planning commission.

The first decision will involve a property known as Terrace Point.  It is anticipated that the property owner will submit a development application pursuant to which it will seek the city's permission to develop a mixed‑use project on the property comprised of residential, governmental, open space, and educational uses.  The Terrace Point property borders the DeAnza Mobilehome Park and its boundary is 370 feet from Commissioner Doubrava's mobilehome.

The second anticipated development proposal concerns a piece of property known as the Swenson property.  It is across the street from the DeAnza Mobilehome Park.  It is expected that the development application submitted by the owner of the Swenson property will be for a unique communal residential development whereby residents of small individual living units will use common facilities for social and recreational purposes, as well as meal preparation and consumption.

The City of Santa Cruz has a voluntary mobilehome rent control program.  A mobilehome owner who wishes to obtain the rent control protection provided by the city's mobilehome rent control ordinance must sign an irrevocable "participation agreement" in which he or she agrees that, in exchange for the rent control protections provided by the city's mobilehome rent control ordinance, he or she will limit the resale price of the mobilehome.  The maximum price that the mobilehome can be sold for is determined by a formula set forth in the ordinance.  

Commissioner Doubrava has lived in his mobilehome at the DeAnza Mobilehome Park for approximately three years.  He has signed a participation agreement and receives the rent control protections provided by the city's ordinance.  If Commissioner Doubrava should desire to sell his mobilehome, the maximum sale price will be determined by the city's ordinance.

Commissioner Doubrava owns the mobilehome in which he resides and rents the space upon which the mobilehome sits from the DeAnza Mobilehome Park on a month‑to‑month basis.  Commissioner Doubrava's space rent also allows him to use the common areas and common buildings in the park.

ANALYSIS

The Act was adopted by the voters in California by initiative in 1974.  The purpose of the conflict‑of‑interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)

In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  Commissioner Doubrava is a planning commissioner and, therefore, a "public official" as defined in the Act.  (Section 82048.)  

Section 87103 states in relevant part that a public official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on, among other things, any source of income of $250 or more, or gifts of $280 or more, within the 12 months prior to the time the decision is made.

Commissioner Doubrava, who resides in a mobilehome park pursuant to a month‑to‑month tenancy, does not have an interest in real property.  Therefore, his month‑to‑month tenancy in the space occupied by his mobilehome is not a disqualifying economic interest.  However, his mobilehome is an asset and, therefore, he must disqualify himself from participating in decisions which will have a material financial effect on the mobilehome unless the "public generally" exception applies.  

Making, Participating in Making, or Attempting to Influence a Governmental Decision

A public official makes a governmental decision or participates in the making of a governmental decision whenever the public official votes on a matter, commits the agency to a course of action, or enters into any contractual agreement on behalf of the agency.  (Regulation 18700(b).)  Additionally, a public official participates in a governmental decision when, acting within the authority of his or her position, the public official:

(1)  Negotiates, without significant substantive review, with a governmental entity or private person regarding the decision; or

(2)  Advises or makes recommendations to the decision‑maker, either directly or without significant intervening substantive review, by:

(A)  Conducting research or making any investigation which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision; or

(B)  Preparing or presenting any report, analysis or opinion, orally or in writing, which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision.

Regulation 18700(c).

With regard to a governmental decision which is within or before an official's agency or an agency appointed by or subject to the budgetary control of his or her agency, an official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence any member, officer, employee or consultant of the agency.  Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.  (Regulation 18700.1.)

Accordingly, if it is reasonably foreseeable that Commissioner Doubrava's economic interests will be materially affected by decisions concerning the development applications expected to be submitted by the Terrace Point and Swenson properties, he must not only disqualify himself from participating in formal decisions of the planning commission which may affect such interests, but he must also abstain from attempting to influence such decisions by communicating with other members of the planning commission or the city staff regarding the decisions.

Foreseeability

The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989‑991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)

The pending decisions concern development around the mobilehome park where Commissioner Doubrava resides.  It would appear that development of the Terrace Point or Swenson properties in such close proximity to Commissioner Doubrava's mobilehome would change the character of the neighborhood and affect the traffic, view, privacy, intensity of use, noise levels and make it reasonably foreseeable that these decisions will affect the value of Commissioner Doubrava's mobilehome.  If the effect will be material, Commissioner Doubrava must disqualify himself from participating in the decisions if the effect is distinguishable from the effect on the public generally.

Materiality

A mobilehome is an asset.  When a public official's assets will be affected by a decision, the effect of the decision is material if the decision will result in the assets (other than interests in real property) of the public official increasing or decreasing by at least $250.  (Regulation 18702.1(a)(4).)  If the value of the mobilehome will increase or decrease by $250 or more as a result of decisions concerning the development of the Terrace Point or the Swenson property, and such effect is distinguishable from the effect on the public generally, Commissioner Doubrava would be required to disqualify himself from participating in those governmental decisions.

Public Generally

Even when the reasonably foreseeable financial effect of a decision is material, disqualification is required only if the effect is distinguishable from the effect on the public generally.  (Section 87103.)  Regulation 18703 describes the standards to determine whether the effect of a decision on a public official is distinguishable from the effect on the public generally.  We do not have the facts to determine in this case whether the effect of the decision on Commissioner Doubrava's economic interest is substantially the same as the effect on a significant segment of the public.  I have enclosed a copy of Regulation 18703 and the Morton Advice Letter, No. A‑95‑092, to assist you in making the determination.

If you have any other questions regarding this matter, please contact me at 916/322‑5901

Sincerely,

Steven G. Churchwell

General Counsel

By:  Jeevan Ahuja

Counsel, Legal Division
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