




April 20, 1995

Christopher Strohm

P.O. Box 13564

South Lake Tahoe, CA  96151






Re:
Your Request for Advice


Our File No. A-95-105

Dear Mr. Strohm:


This is in response to your letter requesting advice regarding your responsibilities as a Director of the South Lake Tahoe Public Utility District under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


Do the conflict-of-interest provisions of the Act prohibit you from making, participating in making, or attempting to influence decisions concerning the Future Sewer Connections Plan because of potential effects on either your building contracting business or the two lots that you wish to develop?

CONCLUSION


If the decisions concerning the Future Sewer Connections Plan will materially affect your interests as discussed below, you would be prohibited from making, participating in making, or attempting to influence decisions concerning the plan.

FACTS


You are a member of the board of directors of the South Lake Tahoe Public Utility District (the district).  The district owns and operates waste water collection and treatment facilities in the jurisdiction.  The facilities serve 16,364 customers and treat a maximum amount of 7.7 million gallons per day.  


Under the district's current method of calculating the amount of sewage treated, the plant is currently approaching its maximum amount.  In January 1993, the district, in conjunction with the Tahoe Regional Planning Agency (the planning agency), hired consultants to (1) evaluate how accurately the current calculation method used by the district reflected actual usage and (2) prepare an environmental impact report to address the impact on the environment caused by new building in the jurisdiction.  The district is currently considering implementation of the plan.


In your private capacity, you are a general building contractor.  In addition, you own two buildable lots in the jurisdiction.  In our telephone conversation on March 13, 1995, you stated that the property is currently on a list of property waiting for building permits.  However, you stated that the planning agency, a bi-state agency that sets environmental thresholds and goals for the Tahoe Basin, will not permit continued development if there does not exist available space at the sewer treatment plant.

ANALYSIS

1.  Economic Interests


The Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Sections 87100 and 87103.)


Section 87103 provides that an official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:



(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  






Section 87103(a) - (d).


You stated that you have two interests that may be affected by the decision in question.  First, you own two buildable lots in the jurisdiction.  These lots constitute interests in real property as contemplated by Section 87103(b).  Second, you own a general building contracting business.  This business is an economic interest of yours pursuant to Sections 87103(a) and (d).  Thus, you are prohibited from making, participating in making, and influencing decisions that will have a foreseeable and material financial effect on either of these interests.

2.  Foreseeability and Materiality


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be reasonably foreseeable, the effect of a decision must be more than a mere possibility, however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner  (1975) 1 FPPC Ops. 198.)  


The district is currently faced with reaching the maximum threshold with respect to allowable sewer units.  You stated that if sewer units are not available, building in the jurisdiction will be stopped by the Tahoe Basin Planning Agency.  Thus, it is foreseeable that the decision on the Future Sewage Connections Plan will affect both your real property and contracting business.


The Commission has adopted a series of regulations to determine whether a financial effect is material.  


A.  Real Property


Where a decision will directly affect your real property, the effect of the decision is deemed material and you may not participate in the decision.  Generally, a decision will directly involve the property if the decision concerns whether the  official's property will be included in a zoning or redevelopment area, a license for the use of the official's property, or the taxes on the official's property.  (Regulation 18702.1, copy enclosed.)  


Your property will not be directly affected by the decision in question.  However, pursuant to Regulation 18702.3 you will also have a conflict of interest where your real property is indirectly materially affected.  For example, Regulation 18702.3(a)(2) provides:  "The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services."


In addition, Regulation 18702.3(c) provides that for decisions which may affect an interest in real property but which do not involve a subject property from which the distances can be determined, the effect of the decision is material if the decision will have a reasonably foreseeable financial effect of:



(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.


It appears that the financial effects of the decision will be material under either of these standards.  If the financial effect of the decisions on the Future Sewer Connections Plan will affect the value of the property as set forth above, the effect is material and you must disqualify yourself from the decisions.


B.  Business Entities


You also have an interest in your building contracting business.  If your business was directly involved in the plan decision because your business initiated the proceeding or is the subject of the proceeding, disqualification is required.


However, under your facts, the decision concerns an ordinance which is generally applicable to the jurisdiction.  However, Regulation 18702.2 (copy enclosed) provides that the indirect effect in a business entity may still be material.  Regulation 18702.2 sets forth differing standards for determining whether the indirect effect of a decision will be material, depending on the financial size of the business entity.


For example, for small businesses Regulation 18702.2(g) provides that the effect of a decision is material if:


(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.


You should determine the applicable section of Regulation 18702.2 and apply that standard to your situation.

3.  "Public Generally" Exception 

