




April 17, 1995

Joyce Snider

Interim City Clerk

City of Desert Hot Springs

65950 Pierson Blvd.

Desert Hot Springs, CA  92240






Re:
Your Request for Confirmation of     


Telephone Advice


Our File No. A-95-106

Dear Ms. Snider:


This is in response to your letter requesting confirmation of telephone advice provided to you under the provisions of the Political Reform Act (the "Act") governing the receipt of gifts and honoraria.  You requested advice on behalf of City of Desert Hot Springs Councilmember Gary Bosworth regarding his responsibilities under the Act.

QUESTION


Does the Act prohibit Councilmember Bosworth from receiving payment for articles written for a national landscaping magazine as its business editor and other payments received for writing other articles?

CONCLUSION


So long as the payments are earned income for personal services which are customarily provided in connection with the practice of a bona fide business, trade, or profession, the Act will not prohibit or limit his acceptance of the payments.

FACTS


Gary Bosworth is an incumbent councilmember in the City of Desert Hot Springs.  In his private capacity, he is an accountant.

Councilmember Bosworth has been asked to become the business editor of a national landscaping magazine.  His only payment will be an individual amount for each article he writes.


For more than two years, Councilmember Bosworth has also written and submitted articles relating to his profession as accountant and articles regarding persons with disabilities.  He has received payments for these articles, which he has reported on his income tax returns each year.  He has maintained appropriate business records in connection with his article-writing business, which he owns as a sole proprietorship.

ANALYSIS

Honoraria


The Act now provides a series of provisions that limit the receipt of gifts by public officials and prohibit the receipt of honoraria.  As councilmember for the City of Desert Hot Springs, 

Mr. Bosworth is a public official subject to these laws.  


The Act provides:


(a)  No local elected officeholder, candidate for local elected office, elected, appointed, or candidate for, member of the governing board of a special district, or designated employee of a local government agency shall accept any honorarium, as defined in subdivisions (b), (c), and (e) of Section 89502. 





Section 89501.





(Emphasis added.)


The Act defines an "honorarium" as any payment made in consideration for any speech given, article published, or attendance at any public or private conference, convention, meeting, social event, meal, or like gathering.  (Section 89502(b).)  Regulation 18931.2 defines an "article published" as any nonfictional written work:  (1) that is produced in connection with any activity other than the practice of a bona fide business, trade, or profession; and (2) that is published in a periodical, journal, newspaper, newsletter, magazine, pamphlet, or similar publication.  Thus, the definition of "article published" includes payments in connection with writing articles for magazines and similar publications.


However, Section 89502(c) provides that the term "honorarium" does not include earned income for personal services which are customarily provided in connection with the practice of a bona fide business, trade, or profession, such as teaching, practicing law, medicine, insurance, real estate, banking, or building contracting, unless the sole or predominant activity of the business, trade, or profession is making speeches.  


Regulation 18932.1(a), in pertinent part, defines what constitutes a bona fide business, trade, or profession as follows:


(a)  For purposes of Government Code Sections 89502, 89503(b), and 89506(d)(3), a business is presumed to be "bona fide" if the owner of the business has maintained the following documents for the two calendar years immediately preceding the year in which the consideration for the payment was provided:



(1)  Books and records of accounting consistent with the operation of a business; and 


(2)  Copies of tax returns filed in connection with the operation of the claimed business.


According to your facts, Councilmember Bosworth has filed income tax returns which claim the operation of his article-writing business as a sole proprietorship for over two years.  In addition, he has maintained business records consistent with the operation of the business.


Since your facts indicate that Councilmember Bosworth has complied with the requirements of Regulation 18932.1(a) in the operation of his article-writing business, the payments received in connection with the business would not be prohibited honoraria.

Disclosure


Councilmember Bosworth is required to report his writing business as a source of income to him for all the income he receives from the business (if it exceeds $250 or more) on his statement of economic interests.  (Regulation 18730(b)(7)(B)(1).)


In addition, Section 82030 provides that the income of an individual also includes a pro-rata share of any income paid to any business entity or trust in which the individual owns, directly, indirectly or beneficially, a 10-percent or greater interest.  (Russell Advice Letter, No. A-88-484.)  Since Councilmember Bosworth solely owns his business, where a source of income in connection with his writing pays him $10,000 or more in a calendar year, he will also be required to list that source as a source of income on his statement of economic interests.  (Section 87207, Regulation 18730(B)(7)(C).)


Also, please note that Councilmember Bosworth may not make, participate in the making, or influence a governmental decision if the decision will have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on any source of income to the councilmember, where the source has given or promised the councilmember $250 or more within 12 months prior to the time the decision is made.  (Section 87103(c).) 


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Steven G. Churchwell

General Counsel    

By:
Luisa Menchaca


Counsel, Legal Division

