

May 1, 1995

Lois E. Jeffrey

City Attorney, City of Tustin

Rourke, Woodruff & Spradlin

Suite 7000

701 South Parker Street

Orange, California  92668





Re:  Your Request for Advice




Our File No. A-95-110

Dear Ms. Jeffrey:


This is in response to your request for advice under the Political Reform Act (the "Act") on behalf of Mayor Thomas Saltarelli, Mayor Pro Tem Jim Potts, Councilmember Tracy Worley, and Councilmember Jeffery Thomas of the City of Tustin regarding their respective property interests and upcoming land use decisions.

QUESTION


1 .  May Mayor Saltarelli, who owns a residence within 300 feet of the proposed land use decision, participate in the Zone Change decision involving Lot 8 of Tentative Tract 15055?


2.  May Mayor Pro Tem Potts, who owns a residence within 2500 feet of the proposed land use decision, participate in the Zone Change decision involving Lot 8 of Tentative Tract 15055?


3.  May Councilmember Worley, who owns a residence within 2500 feet of the proposed land use decision, participate in the Zone Change decision involving Lot 8 of Tentative Tract 15055?


4.  May Councilmember Thomas, who owns a residence within 2500 feet of the proposed land use decision, participate in the Zone Change decision involving Lot 27 of Tentative Tract No. 13627 and the request for approval of single family homes on Lot 19 of Tentative Tract 13627?


5.  May Councilmember Worley, who owns an investment property within 2500 feet of the proposed land use decision, participate in the Zone Change decision involving Lot 27 of Tentative Tract No. 13627 and the request for approval of single family homes on Lot 19 of Tentative Tract 13627?

CONCLUSION


1 - 5.  The officials may participate in the decisions unless the decisions will have a material financial effect, distinguishable from the effect on the public generally, on their real property interests.

FACTS


All of the above-mentioned public official's real property interests is located in an area of the City of Tustin known as "East Tustin."  The area is a planned community that has been developed by The Irvine Company pursuant to the East Tustin Specific Plan.  The respective officials' residences were built after city approval of Final EIR 85-2, and the East Tustin Specific Plan.


The Irvine Company is proposing certain amendments to the East Tustin Specific Plan that would permit land use changes within 300 and 2500 feet of the above-described properties (hereinafter collectively referred to as "the Project").


The relevant proposed land use decisions, which are part of the Project, and the proximity of each official's real property interest is as follows:


1.  Zone Change Involving Lot 8 of Tentative Tract 15055


Containing approximately 38 net acres, Lot 8 of Tentative Tract 15055 is currently zoned Planned Community Facility (PCF), and is designated a high school site on the Land Use Map of the East Tustin Specific Plan.  The property is owned by The Irvine Company.  The Irvine Company has proposed to change the zoning to Planned Community Residential (PCR) and to amend the Land Use Map of the East Tustin Specific Plan to allow a change in development.  The proposal requests that Lot 1 (16.7 acres net) be developed with 350 apartments, that Lot 2 (5.0 acres net) be developed with a neighborhood park, and that 163 single family residences be placed on Lot 3 (16.3 net acres).



A.  Mayor Saltarelli's residence at 2212 Palermo is within 300 feet of The Irvine Company property.


B.  Mayor Pro Tem Pott's residence at 2161 Marselina is within 2500 feet of The Irvine Company property.


C.  Councilmember Worley's residence at 2032 Burnt Mill Road is within 2500 feet of The Irvine Company property.


2.  Zone Change Involving Lot 27 of Tentative Tract 13627 and Approval of Single Family Homes at a Density of 10 Units Per Acre on Lot 19 of Tentative Tract 13627.


Containing approximately 30 net acres, Lot 27 of Tentative Tract 13627 is currently zoned Planned Community Commercial (PCC).  The Irvine Company has proposed to change the zoning to Planned Community Residential (PCR) and to amend the Land Use Map of the East Tustin Specific Plan to allow a change in development.  The proposal outlines construction of 399 apartment units.


The Irvine Company also owns Lot 19 of Tentative Tract 13627, proposed for development with detached single family dwellings at a density of 10 units per acre.  This is not a proposed change in the zone or the land use map.  Described as a school site in City Planning Documents, it is proposed for approval to allow the proposed density of residential development.



A.  Councilmember Worley owns an investment property at 2960 Champion Way, #1301, that is within 2500 feet of each of the above described Irvine Company properties.



B.  Councilmember Thomas owns a residence at 2831 Watson that is within 2500 feet of each of the above-described Irvine Company properties.

ANALYSIS


The Act was adopted by the voters in California by initiative in 1974.  The purpose of the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  A mayor or city councilmember is a "public official" as defined in the Act.  (Section 82048.)  


Section 87103 provides in pertinent part:


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  

*    *    *



(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


Section 87103(b) - (c), (emphasis added).


Mayor Saltarelli, Mayor pro tem Potts, and Councilmembers Worley and Thomas have interests in real property, presumably worth more than $1,000 each.  (Section 82033.)  Accordingly, they may not make, participate in making, or in any way attempt to use their official position to influence a governmental decision which will have a reasonably foreseeable material financial effect, distinguishable from its effect on the public generally, on their real property interests.

A.
Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Downey Cares v. Downey Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow, (1977) 70 Cal. App. 3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)  


In this case, the decisions involve rezoning of property and approval of single family homes at a density of 10 units per acre.  It is reasonably foreseeable that such land use decisions will have some economic effect on the surrounding properties.  

B.
Materiality


Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is "materially" affected as required by Section 87103.  If the official's financial interest is directly involved in the decision, then Regulation 18702.1 applies to determine materiality.  On the other hand, if the official's financial interest is indirectly affected by the decision, then Regulations 18702.2 to 18702.6 would apply to determine whether the effect of the decision is material.


In the present case, Mayor Saltarelli, Mayor pro tem Potts, and Councilmembers Worley and Thomas' properties are not directly involved in the decision as described by Regulation 18702.1(a)(3).  Therefore, the indirect effect of the decisions must be evaluated to determine whether the effect of any of the decisions is material.


Since Mayor Saltarelli's real property interest is located within 300 feet of Lot 8 of Tentative Tract 15055, the Irvine Company property, the effect of the decision to change the zoning designation on Lot 8 is material unless the decision will have no financial effect on Mayor Saltarelli's real property interest.  (Regulation 18702.3(a)(1).)  Please apply this standard to determine whether the effect of the decision is material.  In addition, Regulation 18702.3(d) describes the factors which must be considered in evaluating the effect of a decision.

