




May 19, 1995

Kathryn E. Donovan

Pillsbury, Madison & Sutro

Suite 1700

400 Capitol Mall

Sacramento, California  95814

David M. Heilbron

Leslie G. Landau

McCutchen, Doyle, Brown & Enersen

Three Embarcadero Center

San Francisco, California  94111-4066





Re:  Your Request for Informal Assistance





Our File Nos. I-95-115 and I-95-117


Dear Ms. Donovan, Mr. Heilbron, and Ms. Landau:


This is in response to your letters requesting advice regarding the "gift" provisions of the Political Reform Act (the "Act").  Ms. Donovan is requesting advice on behalf of the Sacramento Municipal Utility District ("SMUD") and its designated employees regarding their duties under the Act.  Mr. Heilbron and Ms. Landau are similarly requesting advice on behalf of General Motors Corporation.  Since both letters ask whether the same demonstration program constitutes a reportable "gift" under the Act, we have combined our response.


In addition, we are treating your letter as a request for informal assistance pursuant to the provisions of Regulation 18239(c)(4)(a).  Pursuant to the regulation, we may render informal assistance which may involve past conduct, if the advice or assistance sought is related to possible amendment of reports previously filed by the person requesting the advice. 

QUESTION


Does participation by public officials in a demonstration program which involves driving experimental electric vehicles result in a gift to the officials under the Act?

CONCLUSION


Public officials who participate in the Test Drive or Overnight Demonstration do not receive reportable gifts under the circumstances described below.  Public officials who participate in the Long Demonstration receive gifts.

FACTS


To bring California into compliance with the federal Clean Air Act, commencing January 1, 1998, two percent of the vehicles produced for sale in California by the seven major auto makers must be "zero emission vehicles."  As 1998 approaches, the major auto makers are developing electric vehicles for sale in California, and the California electric utilities, in conjunction with the California Energy Commission, are assessing and preparing the infrastructure requirements for the electric vehicles.


General Motors ("GM") has now developed a prototype electric car, the Impact, in an attempt to develop a vehicle which will meet the regulatory requirements.
The Impact is an experimental prototype which is not available for sale or lease and which is exempt from certain federal motor vehicle safety standards.  


The Impact differs from conventional vehicles in the following ways:  (1) it has a limited-range of up to 70 to 90 miles between charges; (2) it takes hours, not minutes to refuel since it requires two to three hours to recharge; (3) it is less powerful than gasoline-powered cars; (4) it is lightweight and small; and (5) it accommodates only the driver and one passenger.


The California Energy Commission has contracted with SMUD to partially fund a statewide consumer demonstration of the Impact.  This demonstration program is part of a nationwide program called PrEView which is coordinated by various utilities in conjunction with GM.  During the program, selected test drivers will test drive an Impact for up to four weeks in four regions of California:  Los Angeles, Sacramento, San Francisco Bay Area, and San Diego.  SMUD is charged with administration of the demonstration program, with additional participation by GM, the Los Angeles Department of Water and Power, Southern California Edison, Pacific Gas and Electric, and San Diego Gas and Electric.


According to GM, the PrEView program serves three purposes:  (1) elicits information from consumers to assist GM in developing an electric car for production that will meet consumers' needs and the goals of California law; (2) obtains feedback from consumers to assist SMUD and other utilities in developing charging services; and (3) informs the public and policy makers about electric cars, so consumers will accept them and policy-makers can more effectively regulate them.


The PrEView program involves three different kinds of demonstrations described below.


(1)  The Test Drive.  Members of the public have the opportunity to test drive the Impact for a few miles, accompanied by a SMUD or GM representative.  This opportunity is offered on a space-available basis.  According to GM, the drive is available to the public on the same terms as it is to officials.  


According to a telephone conversation with Brian Maas of Pillsbury, Madison, and Sutro, on May 4, 1995, members of the public, including public officials, become aware of the program primarily by word-of-mouth.  In addition, public entities, including the California Energy Commission, and private entities interested in the technology involved, have, on their own, sent letters to persons whom they feel may be interested in the program.  


(2)  The Overnight Demonstration.  The California Energy Commission, SMUD, and GM have jointly developed a short-term, overnight demonstration program, primarily for policy-makers in Sacramento.  According to the information provided, the demonstration will be for reasonable periods, generally less than 24 hours but it may last up to three days.  The targeted test drivers are public officials, including legislators, legislative staff, state agency officials, local elected officials and SMUD officials.  Selected test drivers, however, may include some members of the media and lobbyists.  Test drivers are selected by SMUD and GM.  The overnight test drive allows the participants the full electric vehicle experience and "refueling" at home, although the participants only drive a limited distance.  


Each person participating in the overnight drive program receives training in the operation of the vehicle.  SMUD delivers the car and a charger, but the driver must pay the cost of electricity used to recharge the vehicle while it is in his or her possession.  The drivers must complete a questionnaire about their use of and satisfaction with the car.  The information in the questionnaire is provided to SMUD, GM and the other utilities involved in the demonstration program.  GM estimates that, for an average driver, the diaries and end-of-day questionnaires take over an hour a day to complete.


(3)  The Long Demonstration.  The PrEView program's longest demonstration calls for participants to drive the Impact for two or four weeks.  All test drivers are required to attend a training program concerning the operation of the vehicle prior to driving it and must furnish proof of insurance.  They must complete daily questionnaires about their driving habits commencing one week before the test drive period starts.  During the two or four week test drive period, the drivers also must complete daily questionnaires about their use of the electric vehicle.  They continue to complete daily questionnaires for one week after the test drive period ends.  The questionnaires are returned to GM, who will make the information relevant to utilities available to SMUD and the other utilities participating in the demonstration program.  The test drivers also must participate in a 3-hour focus group where they respond to questions about the vehicle's features, charging of the vehicle, etc.


According to GM, participants for the long demonstration are drawn from the general public and screened by criteria unrelated to whether they are public officials.  According to Ms. Donovan's letter, the selection process in the Sacramento region was as follows:


In August 1994, GM established an "800" telephone line and publicly announced that it was seeking drivers to test drive the Impact for up to four weeks.  Approximately 5,500 drivers called the 800 number and were sent a questionnaire, of which 61 percent  were returned.  The questionnaires were reviewed for certain criteria, such as safe driving record, availability of offstreet parking, etc.  Based on the criteria established by GM, a list of approximately 150 qualified applicants was produced.  GM and SMUD contacted each of those applicants and further reduced the list to 74, based on factors such as logistic difficulties for installation of the charging unit.


Due to the strong government presence in Sacramento, approximately one third of the 74 Sacramento applicants selected for this component of the program are government employees, and several are employed by SMUD who volunteered to participate in the program.  One is a SMUD director, a local elected official.  No other participants hold elected office.

I.  APPLICABLE LAW



We have summarized below the law applicable to the facts provided.


A "gift" is defined as any payment to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status."  (Section 82028(a).)  A "payment" is defined as a payment, distribution, transfer, loan, advance, deposit, gift or other rendering of money, property, services or anything of value, whether tangible or intangible.  (Section 82044.) 


If consideration of equal or greater value is provided to the donor, the payment is considered income rather than a gift.  (Section 82028.)  Equal consideration means that each party receives benefits of equal value.  (Chang Advice Letter,

No. I-92-410.)  This determination is necessarily a factual one; however, if an official claims that a payment is income and not a gift, the official has the burden of proving that the consideration provided is of equal or greater value.  (Section 82028.) 


You ask in your letters whether the "informational material" exception in Section 82028(b) applies to the demonstration program.  Therefore, we have specifically discussed the Commission's application of the exception below as it may apply to your facts.


The "informational material" exception in Section 82028(b) provides that the term "gift" does not include:


(1)  Informational material such as books, reports, pamphlets, calendars or periodicals.  No payment for travel or reimbursement for any expenses shall be deemed "informational material." 


Regulation 18942.1 further defines "informational material" to mean items which serve primarily to convey information and are provided for the purpose of assisting public officials in the performance of their official duties.  Subdivision (c) of the regulation further provides:  (1)  that informational material may include on-site demonstrations, tours, or inspections designed specifically for public officials and (2) that no payment for transportation to an inspection, tour, or demonstration site, nor reimbursement for any expenses in connection therewith, shall be deemed "informational material" except insofar as such transportation is not commercially obtainable.


We have advised that the exception for informational material may apply, under certain circumstances, to an intangible such as an informational tour.  (In re Spellman, 1 FPPC Ops. 16; Rafuse Advice Letter, No. A-91-232; Leidigh Advice Letter, No. A-89-248; Duffy Advice Letter, No. A-84-84; but see, Olson Advice Letter, No. A-85-218; Aguilar Advice Letter, No. A-86-243.)  We have also advised that an actual tour is exempt from the definition of "gift" as informational material where the tour was the means of conveying the information.  (Barker Advice Letter, No. A-93-186; Bell Advice Letter No. I-91-442.)


However, as noted above, Regulation 18942.1 also requires that the informational material must be provided to assist the public official in the performance of his or her official duties.  Therefore, the Commission has applied the exception where the benefit flows to the governmental agency and not to the individual.  For example, in the Brown Advice Letter,

No. A-93-159, a public official who was a theater manager was charged with negotiations for all the artistic performance and the day-to-day management of a city's theater.  We considered free admission to view potential performers for the center to be "informational material" since it was the public official's job to evaluate the performers for the city.  Moreover, in applying the exception to books, we have advised that law books donated to a legislator were within the exception where the books are to be used for official governmental functions and not for private use.  (Firschein Advice Letter, No. A-92-082.)


Similarly, in applying the exception to tours, we have considered tours to be informational material where the tour was structured such that the donor, or a representative, is present to impart the information to the officials, not where public officials can independently make use of the site or facility. 

In addition, we have advised the following:  


o  A tour of a food processing plant provided by a lobbyist employer was informational material where the tour was totally informational.  (Upholt Advice Letter, No. A-82-147.)


o  An on-site tour was informational material where the duration of the tour was for a period of time no longer than necessary to tour the relevant facility or site.  (See, e.g. Briggs Advice Letter A-93-210.)

II.  ANALYSIS

