




July 5, 1995

Kathryn E. Donovan

Pillsbury, Madison & Sutro

Suite 1700

400 Capitol Mall

Sacramento, California  95814

David M. Heilbron

Leslie G. Landau

McCutchen, Doyle, Brown & Enersen

Three Embarcadero Center

San Francisco, California  94111-4066





Re:  Your Request for Informal Assistance





Our File Nos. I-95-115a




and I-95-117a


Dear Ms. Donovan, Mr. Heilbron, and Ms. Landau:


This is in response to your letters requesting follow-up advice regarding the "gift" provisions of the Political Reform Act (the "Act").  


You ask us to reconsider whether the Long Demonstration program is within the general exception to the statutory definition of "gift" for discounts available to members of the public without regard to official status.  You have provided additional facts in your letters dated May 24, 1995, and 

May 26, 1995, and in oral and written communication provided by Ms. Kathy Donovan on June 22, 1995, and June 28, 1995, respectively.


We previously advised you in our advice letter, our file Numbers I-95-115 and I-95-117, that pursuant to Section 82028, absent an exception, the use of a prototype electric vehicle by a public official for an extended period of time as part of the Long Demonstration program is a gift.  As noted, Section 82028(a) provides an exception from the definition of "gift" where a rebate or discount is made in the regular course of business to members of the public without regard to official status. (Regulation 18941; In re Russel (1975) 1 FPPC Ops. 191.) 


In the prior letter, we examined whether the general statutory exception of Section 82028(a) applied to the Long Demonstration, and we concluded that it did not.  Public officials participating in the Long Demonstration would not receive gifts if:  (1)  there was no consideration in the selection process of their official status; and, (2) the program was available on the same terms to members of the public.  Under the various facts presented, it appeared that the official status of participants was one of the factors for selection, which ultimately resulted in one-third of the participants selected to be public officials. 


We have summarized below the additional relevant facts you have provided in further considering your request:


o  The program was advertised in the news media and offered to any member of the public who met criteria unrelated to official status, such as being a SMUD customer and living within a 30-mile radius of the demonstration site. 


o  Throughout the selection process, participants for the Long Demonstration were drawn from the general public and screened by criteria unrelated to their employment or whether they were public officials, such as a good driving record.  There were 74 participants and nine alternates selected.


o  It is by chance that public officials were ultimately selected to participate in the program and that one-third of the participants selected for the Long Demonstration in Sacramento were public officials, of which 13 were designated employees. 


o  SMUD has a contractual agreement with General Motors under which all efforts were to be made to include up to ten SMUD employees in the program, provided that the SMUD employees met the same screening requirements as other test drivers.  SMUD exercised this option to include two SMUD employees, who met the specified criteria but had not initially volunteered for the program.  It was not necessary for SMUD to exercise its option to include additional SMUD employees, since eight SMUD employees were selected through the regular selection process.  Therefore, all other SMUD employees, and other government employees, who volunteered to participate in the program underwent the same process as any member of the public.  


For the general statutory exception to apply, the program must be offered to the members of the public or a diverse group on the same terms.  (Abbott Advice Letter, A-88-049.)  This necessarily requires that the offer of participation be uniformly available to the members of the public.  You have provided information indicating the program was advertised in the news media and offered to any member of the public who met criteria unrelated to official status, such as being a SMUD customer.  Thus, according to the facts provided, it appears that the program was made available to the general public.


However, a final issue is whether the program was made available on the same terms to members of the public where it was contemplated that SMUD could exercise a contractual option to include a specified number of SMUD employees in the program.  That option was exercised with respect to two participants. 


According to the facts provided, SMUD employees were required to meet the same screening requirements as other test drivers, none of which related to official status.  Therefore, we conclude that the statutory exception would apply to employees whose participation did, in fact, result from a screening process which did not include consideration of their official status.  This would be the case with respect to those employees who were selected through the regular process.  However, to the extent that exceptions were made to include the two SMUD employees who had not initially volunteered for the program, the exception would not apply.  These employees were selected on the basis of different terms than other participants.  The additional factor considered was their status as SMUD employees.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5660.



Sincerely,


Steven G. Churchwell

General Counsel    

By:
Luisa Menchaca


Counsel, Legal Division

