

May 1, 1995

Anthony Saul Alperin

Office of the City Attorney

City of Los Angeles

Eighteenth Floor, City Hall East

200 N. Main Street

Los Angeles, California  90012-4131





Re:  Your Request for Advice




Our File No. A-95-118

Dear Mr. Alperin:


We are responding to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act"). 

QUESTION


Is the nonprofit corporation (hereafter "corporation"), the proposed consolidated City of Los Angeles/County of Los Angeles film permit office, a "local government agency" and are the members of its board and its employees "public officials" within the meaning of the Act.

CONCLUSION


The corporation is a "local government agency" within the meaning of Section 82041 and the members of the board of the corporation and its employees are public officials within the meaning of the Act.

FACTS


A new organization will be established for the express purpose of coordinating the issuance of city and county film permits.  Incorporation documents will be prepared and filed by either an outside attorney on contract with the city or entertainment industry attorneys doing pro bono work.  It will serve the entertainment industry by providing permit coordination services and serve the city and county by removing the burden of providing permit coordination services.  It will further provide "seamless service" to the industry on behalf of the city and county by creating a one-stop center.


No company or individual will be legally required to use the new permit office.  If the industry so desires, they may go directly to any and all city or county departments or use a private permit service.  However, with the exception of the Department of Airports, the likelihood of that happening is small as it would inconvenience industry personnel and increase production costs.


Funding will be derived solely from the establishment and collection of a permit fee from industry applicants, which will cover the costs of the coordination function only, similar to the way both the city and county film permit coordination functions are now funded.  The fee will be established and collected by the new organization.  Fees for city or county services, established by the city or county, will be collected by the new organization and remitted in full.


The board of directors of the new organization is expected to be composed of 45 members (21 industry, 6 county government, 18 city government representatives).  The government members will include five members of the Board of Supervisors, the County Chief Administrative Officer, fifteen members of the city council, the Mayor, the City Administrative Officer and the City Chief Legislative Analyst.  This composition is currently under negotiation.


The board will function as the overall governing body of the nonprofit agency, but will delegate most of the day-to-day responsibilities and duties of the corporation to an executive committee and executive officer.


The composition of the executive committee is also under negotiation and likely to change.  The current proposed composition includes 11 members (4 industry, 3 city-appointed, 2 county-appointed, 1 city-elected, 1 county-elected).  Government representatives include the mayor, two councilmembers appointed by the President of the Council, the County Chief Administrative Officer and one Supervisor appointed by the Chairman of the Board of Supervisors.  The Chairman, First Vice-Chairman and Second Vice-Chairman of the Board of Directors will also lead the Executive Committee and be elected at large with each jurisdiction electing one officer.  The officers will then rotate annually, giving each jurisdiction the chair every three years.


In a telephone conversation, Mr. David Hirano of your administrative office explained that the city and county have been providing the permit coordination services for the last fifteen or twenty years; that, although the film industry had long sought the consolidation of the city and county film permit offices, it was the concern created by the film companies conducting increasing amounts of film production in other states, with the consequent loss of jobs and revenues in Los Angeles, which prompted the city and county to give their assent to the creation of the joint city/county permit office.  He also advised that start-up funds, to enable the corporation to lease office space and start operations, will be loaned to the corporation by the city.

ANALYSIS


The Political Reform Act was enacted by the people of the State of California in 1974.  The purpose of the disclosure and disqualification provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own economic interest or the economic interests of persons who have supported them.  (Section 81001(b).)

Local Government Agency


The question posed by your letter is whether the corporation is a "local government agency."  If it is deemed to be an agency, then the members of its Board and its employees are "public officials" and they will be subject to the disclosure and disqualification requirements of the Act.


Section 82041 defines "local government agency" as:


... a county, city or district of any kind including school districts, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission, or other agency....

While this definition is helpful where an entity clearly functions under the direct aegis of local government, the definition does not give clear direction in this case where the agency is a nonprofit corporation.


We turn, then, to Commission opinions on this subject matter.  In 1977, the Commission considered the definition of "local government agency" in In re Siegel (1977) 3 FPPC Ops. 62.  In Siegel, the Commission determined that a nonprofit corporation formed to acquire, maintain and operate a water system was a local government agency under the Act.  By contrast, in a later opinion, the Commission used the same criteria to determine that a downtown business association nonprofit corporation was not a government agency.  In re Leach (1978) 4 FPPC Ops. 48.  The city contracted with the association to provide administrative services to a business promotion district formed by the city.  The Leach opinion also applied the Siegel criteria to determine that a contract between the city and the chamber of commerce to operate a convention bureau did not result in the chamber of commerce becoming a government agency.  

In Siegel the Commission set forth the following four criteria for determining whether an entity is a public agency:.  

(1)  Whether the impetus for formation of the corporation originated with a government agency;

(2)  Whether it is substantially funded by, or its primary source of funds is, a government agency;

(3) Whether one of the principal purposes for which it is formed is to provide services or undertake obligations which public agencies are legally authorized to perform and which, in fact, they traditionally have performed; and

(4)  Whether the corporation is treated as a public entity by other statutory provisions.

By applying the criteria set forth in Siegel against the background of the application of that criteria to the facts in Siegel and Leach, we can draw some conclusions with respect to the status of the corporation. 


l.  Did the impetus for formation of the entity originate with a government agency?


Generally, the first factor has been met where an entity is created by some official action of another governmental agency.  For example, in the Siegel Opinion, although the agency was created as a nonprofit corporation, the city council was intimately involved in the creation of the corporation in question.


In this case, the film industry had long sought the consolidation of the city and county film permit offices.  It was the concern created by the film companies conducting increasing amounts of film production in other states, with the consequent loss of jobs and revenues in Los Angeles, which finally prompted the city and county to give their assent to the creation of the joint city/county permit office.  In addition, official action by the city and county is essential for the formation of the corporation.  Finally, we find it significant that all elected members of the city and county, as well as some employees of the city and county, are members of the board and will continue to provide direction to the new corporation after its establishment.  In essence, the corporation is merely the consolidation of two long-standing public agencies, one city and one county.  Therefore, the first Siegel criterion is met. 


2.  Is the entity substantially funded by, or is its primary source of funds, a government agency?


In Siegel the city was a certain, continuing source of capital to the corporation.  Furthermore, the city was viewed as, in essence, a guarantor of the indebtedness of the corporation.  (Siegel, p. 65-66.)  In Leach the association and the chamber received their operating funds from private sources.  The city provided only the amount of money necessary to reimburse the association and the chamber for their costs incurred in performing the contracted services.  (Leach p. 5l.)


The corporation will be funded by fees collected by the corporation for the coordination services it will provide.  At present, the city and county permit coordination offices use these same fees to fund the permit coordination services they provide.  Thus the proposed corporation will be funded in the same manner as the city and county permit coordination offices are presently funded.  Moreover, start-up funds, to enable the corporation to lease office space and start operations, will be loaned to the corporation by the city.  Because an increasing number of traditional governmental functions, especially at the local level, are fee-based, this financing arrangement meets the second criterion.


3.  Is one of the principal purposes for which it is formed to provide services or undertake obligations which public agencies are legally authorized to perform and which, in fact, they traditionally have performed?


The third criterion is whether one of the principal purposes for formation of the corporation is to provide services or undertake obligations which public agencies are legally and traditionally authorized to perform.  In the Leach opinion, promotion of the downtown business district, promotion of the city, and operation of the convention bureau were found to be activities performed equally by cities and nongovernmental entities.


You explained that the city and county have been providing the permit coordination services for the last fifteen or twenty years.  You stated that no company or individual will be legally required to use the new consolidated permit office; that if the industry so desires, they may go directly to any and all city or county departments or use a private permit service.  You explained, however, that with the exception of the Department of Airports, the likelihood of that happening is small as it would inconvenience industry personnel and increase production costs.  As noted above, we also find it significant that although a nonprofit corporation is established to provide the permit coordination services, all elected members of the city and county, as well as some employees of the city and county, are members of the board and will continue to provide direction to the new corporation.


Thus, although the permit coordination services could be performed by a private entity, the city and county are legally authorized to provide the permit coordination services and, in fact, the city and county have traditionally provided these services.  Hence, the third criterion has been met.


4.  Is the entity treated as a public entity by other statutory provisions?


A copy of the bylaws of the proposed corporation states that the agenda for each regular meeting shall be prepared pursuant to the Ralph M. Brown Act as set forth in Section 54940, et seq. of the California Government Code.  In addition, notice of the meeting shall be given in accordance with the Brown Act.  Thus, the corporation's bylaws treat the corporation as a public entity. 


In the present case, application of the Siegel criteria to the corporation demonstrates that the corporation is public in character.  Therefore, the corporation is a "local government agency" within the meaning of Section 82041.  


Section 82048 defines a "public official," in relevant part, as every member, officer, employee or consultant of a local government agency.  Therefore, the members of the board of the corporation and its employees are public officials within the meaning of the Act.

