

May 3, 1995

Daniel J. Wallace

City Attorney

City of Santa Barbara

740 State Street, Suite 201

Post Office Box 1990

Santa Barbara, California  93102-1990





Re:  Your Request for Advice




Our File No. A-95-120

Dear Mr. Wallace:


This is in response to your request for advice on behalf of Santa Barbara City Councilmember Gil Garcia under the conflict-of-interest provisions of the Political Reform Act (the "Act"). 


Please note that the immunity conferred upon the requestor when acting in accordance with the Commission's advice is prospective only and nothing in this letter should be construed to apply to past conduct.  (See generally Section 83114 and Regulation 18329.)  

QUESTIONS


1.  Is Councilmember Garcia, who participated in governmental decisions affecting JM Consulting and Westmont College prohibited from receiving income in exchange for architectural or structural engineering work performed after those decisions if it was not reasonably foreseeable that he or his firm would be hired to perform such work?


2.  Is Councilmember Garcia thereafter precluded from participating in future city decisions with respect to Westmont College and with respect to JM Consulting and its future clients?


3.  May Councilmember Garcia submit architectural or engineering drawings or other materials to the city in support of a governmental decision affecting a source of income?  Under these circumstances, may he communicate with staff and appear before city boards and commissions and, if so, to what extent?  If he may not contact staff in connection with this project, may a member of his firm do so, and may a member of his firm appear before the city boards and commissions in connection with obtaining the required design review for the Westmont housing project?

CONCLUSIONS


1.  The Act does not prohibit Councilmember Garcia from performing architectural services for projects or clients that come before the council.  It does, however, require that he disqualify himself from making a governmental decision about matters in which he has a financial interest.  The propriety of Councilmember Garcia's participation in previous decisions concerning the Westmont faculty housing project relate to past conduct.  The Commission does not render advice about past conduct.  


2.  Councilmember Garcia may not make, participate in making, or otherwise use his official position to influence any governmental decision before the council, if it is reasonably foreseeable that the decision will have a material financial effect on his economic interests.  His economic interests include Garcia Architects and its clients such as JM Consulting.  He would have to disqualify himself from decisions affecting Garcia Architects, JM Consulting, and other clients of Garcia Architects.    Clients of JM Consulting are not considered economic interests of Councilmember Garcia.


3.  Councilmember Garcia may prepare drawings or submissions of an architectural, engineering, or similar nature to be used by a client in connection with a proceeding before the city council or city boards or commissions.  He must limit his actions to necessary contact with city staff concerning the processing or evaluation of the drawings or submissions he prepares, as described below.

FACTS


Councilmember Gil Garcia is the principal of an architectural firm, Garcia Architects, which he founded prior to his election to the Santa Barbara City Council.  JM Consulting is a land use planning consulting firm based in Santa Barbara.  Westmont College is a private college that is planning to build 41 new affordable faculty homes.  The college is located on land in unincorporated county territory close to the city limits of the City of Santa Barbara.  Westmont College has contracted with JM Consulting to provide comprehensive project management services in connection with the faculty housing project.  


In May 1994, JM Consulting, as applicant, sought city consent to annex approximately 30 undeveloped acres owned by Westmont College to the city and stated the college's intention to develop the site with faculty housing.  The city council consented to the annexation, prezoning, and a general plan amendment.  In October  1994, the city council upheld approval of the tentative map on appeal, zoning modification and lot line adjustment.  No city funds were sought or approved for this project.


Councilmember Garcia participated in the city council decision to consent to the annexation and other decisions regarding the Westmont faculty housing proposal.  At the time he participated in the decisions affecting JM Consulting and Westmont College, neither he nor his firm had ever worked for these entities nor had any sort of prior financial or employment relationship with them.  You state that at the time Councilmember Garcia participated in the decisions, it was not foreseeable that JM Consulting or Westmont College would become a source of income to him in the future for the following reasons:  


o  JM Consulting presented a different architectural firm as a member of the Westmont development team during the application processing.  


o  There was no indication that JM Consulting would subsequently send out a request for proposals to perform further architectural work.  


o  There had been no prior contracts or work between Councilman Garcia, Garcia Architects and either Westmont College or JM Consulting.  


An apparent direct source of future income for Councilmember Garcia is JM Consulting, which is under contract to Westmont College.  JM Consulting sent a request for proposals to five local architectural firms to serve on a Westmont design team.  It invited proposals and identified three significant factors in the selection process:  professional fees, demonstrated understanding of construction cost control, and functional and aesthetic diversity in design.  On the basis of these factors, JM Consulting offered a contract to Garcia Architects.  JM Consulting is authorized by its owner to enter into a standard American Institute of Architects contract offered to Garcia Architects.

ANALYSIS


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a member of the Santa Barbara City Council, Councilmember Garcia is considered a "public official" under the Act.  (Section 82048; Regulation 18700.)  


1.  Economic Interests


Section 87103 provides that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  

 
(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  






Section 87103(a), (c) and (d).


Pursuant to Section 87103, Councilmember Garcia has the following economic interests which may be affected by decisions of the Santa Barbara Council:


o  Investment Interest.  Presumably, Councilmember Garcia has an investment of more than $1,000 in Garcia Architects.  Therefore, his interest in the firm constitutes an investment interest as described in Section 87103(a).


o  Sources of Income.  Any person or business that has made any payment to Councilmember Garcia within the past 12 months is a source of income to him for the purposes of Section 87103(c).  Moreover, income of an individual also includes a pro rata share of any income of any business entity in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  (Section 82030.)
 Therefore, Councilmember Garcia has an economic interest in the clients of Garcia Architects, such as JM Consulting, where his share of income from the client is $250 or more.


o  Business Position.  Finally, the councilmember is an officer of or holds a position of management in his architectural firm within the meaning of Section 87103(d).


Accordingly, Councilmember Garcia may not make, participate in making, or in any way attempt to use his official position to influence a governmental decision that will have a reasonably foreseeable material financial effect on his architectural firm or clients. 


2.  Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Smith v. Degnan (1994) 31 Cal.App.4th 205, 36 Cal.Rptr.2d 897; In re Thorner (1975) 1 FPPC Ops. 198.)


3.  Materiality


The Commission has adopted guidelines to determine whether a financial effect on an economic interest is material, depending on the specific circumstances of the decision.  The applicable standard differs depending on whether an economic interest is directly or indirectly affected by a decision.  Where an economic interest is directly involved in the decision, the effect of a decision is deemed to be material.  (Regulation 18702.1.)  


An official's economic interest is directly involved in a decision when that business entity or individual, either personally or by an agent, initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or the subject of, the proceeding.  (Regulation 18702.1(b).)  Thus, where Councilmember Garcia's architectural firm, JM Consulting, or another client of the firm submits an application for a project to the City of Santa Barbara, the effect of council decisions on such projects are deemed material.


4.  Appearing Before the City


You ask to what extent Councilmember Garcia may appear before city boards and commissions and contact city staff regarding the Westmont faculty housing project.  Where a conflict of interest exists as discussed above, the Act prohibits Councilmember Garcia from voting on the projects of his firm or clients or from "attempt[ing] to use his official position to influence" decisions on these projects.  (Section 87100; Regulation 18700.)

  
Regulation 18700.1(a) states that:  

