




May 15, 1995

David Wolfe

Deputy City Attorney

City of Fowler

c/o Lozano, Smith, Smith

 Wolver & Behrens

2444 Main Street, Suite 260

Fresno, CA  93721






Re:
Your Request for Informal Assistance


Our File No. I-95-121

Dear Mr. Wolfe:


This is in response to your letter requesting advice on behalf of City of Fowler Mayor Henry Fernandez, City Councilmembers Joe Monis, Gary Serrato, Jim Simonian and Donny Wright, and Planning Commissioners Al Cole, Glen Gee, Paul Harding, John Kinney and Lupe Sanchez, regarding their responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May the members of the Fowler City Council and the Fowler Planning Commission participate in decisions concerning the adoption of a redevelopment plan for a segment of the city that includes (or is in proximity to) the property and businesses of the city councilmembers and planning commissioners?

CONCLUSION


Planning Commissioners Harding and Sanchez may participate in the redevelopment decisions.  Moreover, it appears that the "public generally" exception in Regulation 18703 will permit Mayor Fernandez, Councilmembers Monis and Serrato and Planning Commissioners Cole, Kinney and Gee to participate in the decision in question.  


However, Councilmembers Simonian and Wright may not participate in the decision unless a significant segment of the public generally will be affected in the same manner.  Your facts do not indicate that these officials will be affected in the same manner as significant segment of the public generally.  

FACTS


The City of Fowler is currently adopting a community redevelopment plan.  The project area contains 49 acres of vacant land, 25 percent of the single family residences of the entire City of Fowler, 40 percent of all households in the city and eighty-five percent of commercial and industrial businesses.  The population of the City of Fowler is approximately 4,000.


Many of the city councilmembers and planning commissioners in the city have economic interests in or near the project area.  They are as follows:

Mayor Fernandez:  The mayor's principal residence is within 300 feet of the boundaries of the project area.

Councilmember Monis:  The councilmember's principal residence is within 300 feet of the boundaries of the project area.

Councilmember Serrato:  The councilmember's principal residence is within 300 feet of the boundaries of the project area, and the councilmember owns a rental home more than 300 feet but within 2,500 feet of the project area.

Councilmember Simonian:  The councilmember's principal residence is more than 300 feet but within 2,500 feet of the project area.  In addition, the councilmember owns one-half of an insurance agency located within the project area, a fruit and vegetable packing shed within the project area, and five acres of vacant land in the project area.

Councilmember Wright:  The councilmember's principal residence is more than 300 feet but within 2,500 feet of the project area.  The councilmember also owns an oil and propane distribution business within the project area.  You stated in our telephone conversation of April 19, 1995, that the councilmember owns the property on which the business is located.

Planning Commissioner Cole:  The planning commissioner leases space in the project area at which he operates an auto parts store.

Planning Commissioner Gee:  In addition, the planning commissioner owns a manufacturing plant within the project area which covers 10.79 acres.  The planning commissioner's principal residence is on the same site where the manufacturing plant is located.

Planning Commissioner Harding:  The planning commissioner's principal residence is more than 300 feet but within 2,500 feet of the project area.  

Planning Commissioner Kinney:  The planning commissioner's principal residence is in the project area.  

Planning Commissioner Sanchez:  The planning commissioner's principal residence is more than 300 feet but within 2,500 feet of the project area.  


Your correspondence of May 1, 1995, stated that the City of Fowler has a population of 4,000 and covers a land area of less than 10 miles.  The elected councilmembers are elected at large.  In addition, all the officials in question are required to reside in the city and, with the exception of Planning Commissioner Gee, have principal residences on parcels of land not more than one-quarter acre in size. 

ANALYSIS

1.  Economic Interests


The Act was adopted by the voters of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  This definition includes members of both the Fowler City Council and the Fowler Planning Commission. 


Section 87103 specifies that an official has a financial interest within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  





Section 87103(a)-(d).


According to your facts, all the officials who are the subject of your letter have economic interests which may be affected by the redevelopment decisions.  If any redevelopment decision will foreseeably and materially affect any economic interest of any of the officials in a manner distinguishable from the effect on the public generally, the official may not participate in the decision.

2.  Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Commission (1987) 196 Cal.App.3d 938; In re Thorner (1975) 1 FPPC Ops. 198.)  


The anticipated result of any redevelopment plan is to increase the property values and improve the business climate within the project area.  The very nature of redevelopment projects has led the Commission to find that it is reasonably foreseeable that there will be a financial effect on real property values and business interests located within or near project areas.  (In re Ogelsby, supra.)  Since each official has economic interests in or near the project area, we presume that a financial effect on each is foreseeable.

3.  Materiality

