

May 3, 1995

Ms. Diane V. Rathmann

Offices of Linneman, Burgess, 

  Telles, Van Atta and Vierra

Post Office Box 156

1820 Marguerite Street

Dos Palos, California  93620



Re:  Your Request for Advice




Our File No. A-95-122

Dear Ms. Rathmann:


You have requested advice on behalf of the San Luis and Delta-Mendota Water Authority regarding public officials' filing obligations under the Political Reform Act (the "Act"). 

QUESTION


Are the Authority's board members, treasurer, and certified public accountant "public officials who manage public investments" who should file Statements of Economic Interests on Form 721, as opposed to Form 730?

CONCLUSION


The board members, treasurer, and certified public accountant of the Authority would be considered "public officials who manage public investments" under the Act.  As such, they would be required to file a Statement of Economic Interests Form 721.  

FACTS


The San Luis and Delta-Mendota Water Authority has a board composed of 19 directors and their alternates.  All funds of the Authority are deposited in the Local Agency Investment Fund (the "LAIF").  A resolution of the board of directors is required to authorize deposits into the LAIF and the Authority passed such a resolution.  Money is withdrawn from the LAIF and deposited in local banks in order to provide for the payment of current obligations.  While those bank accounts are interest-bearing accounts, deposits are not made for the purpose of earning interest, but simply for the purpose of being available to cover payroll and obligations of the Authority.  


The treasurer is responsible for receiving all the money of the agency and pays out when due all money owed.  The certified public accountant is employed by the Authority as its accounting supervisor.  These two officers have the responsibility for determining the timing of moving funds from the LAIF into the bank accounts for the payment of bills.  

ANALYSIS


Section 87200 of the Act lists those officials, including "other public officials who manage public investments," who are subject to the disclosure requirements of Article 2, Chapter 7 of the Act, and must file full disclosure of their economic interests on Form 721.  Other public officials or employees who are designated in their agency's conflict-of- interest code are subject to the disclosure requirements of Article 3, Chapter 7 of the Act and must file Form 730.  These individuals' disclosure of economic interests may range from partial to full, as provided in their agency's code.  


Regulation 18720(a) sets forth the following definitions to assist in interpreting the phrase "other public officials who manage public investments":


(1) "Public investments" means the investment of public moneys in real estate, securities, or other economic interests for the production of revenue or other financial return.


(2) "Public moneys" means all moneys belonging to, received by, or held by, the state, or any city, county, town, district, or public agency therein, or by an officer thereof acting in his official capacity, and includes the proceeds of all bonds and other evidence of indebtedness, trust funds held by public pension and retirement systems, deferred compensation funds held for investments by public agencies, and public moneys held by a financial institution under a trust indenture to which a public agency is a party.


(3)  "Management of public investments" means the following non-ministerial functions:  directing the investment of public moneys; formulating or approving investment policies; approving or establishing guidelines for asset allocations; or approving investment transactions."  

  
Regulation 18720(b) defines "other public officials who manage public investments" to include:


(1)  Members of boards and commissions, including pension and retirement boards or commissions, or of committees thereof, who exercise responsibility for the management of public investments; [and] 


(2)  High-level officers and employees of public agencies who exercise primary responsibility for the management of public investments, such as chief or principal investment officers or chief financial managers.  This category shall not include officers and employees who work under the supervision of the chief or principal investment officers or the chief financial managers.... 

* * *


The question of who is considered a "public official who manages public investments" under Section 87200 and Regulation 18720 is a fact-based one, which depends on how each agency operates.  In many agencies, the entire board may have the authority to direct or approve investment policies or transactions.  In others, this function may be performed by an executive committee of the board in charge of investments.  In still others, the treasurer, the chief financial manager, an accountant, or other individuals, may be the ones who are solely or primarily in charge of the agency's investment decisions and policy.  Therefore, determinations about whether board members, executive committee members, treasurers, or other individuals, should file Statements of Economic Interests on Form 721 as a "public official who manages public investments," versus filing on form 730 as a designated employee, will necessarily vary, depending on the duties of these individuals.   


The San Luis and Delta-Mendota Water Authority's funds constitute public moneys under the definition in Regulation 18920(a) above.  You stated that the Authority's treasurer and  certified public accountant are the officials responsible for receiving and transferring all the Authority's money and for determining the timing of moving funds into and out of the LAIF, which constitute the investment decisions made by the Authority.  However, the main investment decision -- to place the Authority's funds in the LAIF -- was made or approved by the board of directors.  Presumably, the board has the authority to change this decision.  It could invest the funds somewhere else if it chose.  Since the decision regarding where to invest the funds was made by the board, the board members and alternates, as well as the treasurer and certified public accountant would be considered "public officials who manage public investments."  They should file Statement of Economic Interests Form 721, as opposed to Form 730 for designated employees.  


The Authority should amend its conflict-of-interest code to reflect that the board members are no longer designated employees.  The board members, who presumably just filed Statements of Economic Interest on Form 730 in April, will not need to re-file those.  They should simply file on Form 721 for the next annual filing in April of 1996.  In addition, if any board member leaves or a new one assumes office, he or she should file a Form 721.  


Enclosed are several Statement of Economic Interests Forms 721, as you requested.  If you have any further questions regarding this matter, please contact me at 916/322-5660.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Hyla P. Wagner





Counsel, Legal Division
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