

May 24, 1995

Steven T. Mattas

Meyers, Nave, Riback, Silver and Wilson 

777 Davis Street, Suite 300 

San Leandro, California  94577





Re:  Your Request for Advice




Our File No. A-95-125

Dear Mr. Mattas:


This is in response to your request for advice on behalf of City of South San Francisco Councilmember Jack Drago regarding his responsibilities under the Political Reform Act (the "Act").  Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  

QUESTION


Will Councilmember Drago have a potential conflict of interest which will require him to disqualify himself from actions related to the approval of gaming ordinance amendments, land use approvals and actual issuance of the gaming license because of his ownership of stock in the Bay Meadows Operating Unit?

CONCLUSION


Councilmember Drago is not disqualified from participating in actions related to the approval of gaming ordinance amendments, land use approvals and actual issuance of the gaming license because of his ownership of stock in the Bay Meadows Operating Unit.  

FACTS


Councilmember Drago owns stock in the Bay Meadows Operating Unit, a Delaware Corporation.  Mr. Drago's stock in Bay Meadows Operating Unit has a value of greater than $1,000.  According to the Standard and Poor's Research Report, March 7, 1995, the Bay Meadows Operating Unit engages primarily in thoroughbred horse racing at the Bay Meadows Racetrack facility, located in San Mateo, which is owned by the California Jockey Club, a real estate investment trust, and leased to the Bay Meadows Operating Unit.  Stock of The Bay Meadows Operating Unit and the California Jockey Club trade on a paired basis.  


Neither the Bay Meadows Operating Unit nor the California Jockey Club currently does business or has done business in the last two years in South San Francisco.  Nor does either company own real property in South San Francisco.  The California Jockey Club is currently an applicant before the City of San Mateo for approval of a cardroom gaming club to be located at the race track facility.  San Mateo, California is located approximately seven miles from South San Francisco.  


A proposed development in the City of South San Francisco would include the possibility of a cardroom gaming club located in South San Francisco.  The proponents of the proposed gaming club include the BPMP Family Partners Limited and Hollywood Park Incorporated, neither of which are related through corporate or other business structure to the Bay Meadows Operating Unit or the California Jockey Club.  Among the actions that the city council may consider are amendments to the city's general gaming ordinance as well as land use approvals which could authorize the proposed gaming club and the issuance of a possible gaming club license which would permit actual operation of the gaming club.


In a telephone conversation you explained that Councilmember Drago has a controlling interest in approximately 3,000 shares; that Councilmember Drago and his brother acquired the first 100 shares by contacting the Bay Meadows Operating Unit directly; that the councilmember and his wife acquired additional shares in 1983 and 1986 by contacting the Bay Meadows Operating Unit, and in 1987 through a brokerage house in San Francisco.  In 1990, Councilmember Drago's father added the names of Councilmember Drago and the councilmember's brother to the title of the shares owned by the father.  You also explained that the Bay Meadows Operating Unit advertises on San Francisco radio stations.

ANALYSIS


The Act was adopted by the voters in California by initiative in 1974.  The purpose of the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  A city councilmember is a "public official" as defined in the Act.  (Section 82048.)  


Section 87103 provides in pertinent part:


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  



(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  

*    *    *


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.





Section 87103 (emphasis added).


Pursuant to Section 87103(a), if Councilmember Drago has an investment interest in the Bay Meadows Operating Unit, he would be required to disqualify himself from participating in any decision which might affect the Bay Meadows Operating Unit if it was reasonably foreseeable that the decision would have a material financial effect, distinguishable from the effect on the public generally, on the Bay Meadows Operating Unit.  Section 82034 defines an "investment" as "any financial interest in or security issued by a business entity ... if the business entity or any parent, subsidiary or otherwise related business entity has an interest in real property in the jurisdiction, or does business or plans to do business in the jurisdiction, or has done business within the jurisdiction at any time during the two years prior" to the decision.  


Councilmember Drago also may have a conflict of interest if the Bay Meadows Operating Unit is deemed to be a source of income to the councilmember within the meaning of Section 87103(c).  Section 82030(a) provides, however, that "income" does not include income from any source outside the jurisdiction and not doing business within the jurisdiction, not planning to do business within the jurisdiction, or not having done business within the jurisdiction during the two years prior to the decision.


For purposes of the Act, an entity is doing business in a jurisdiction if it has business contacts within the jurisdiction.  (In re Baty (1979) 5 FPPC Ops. 10.)  We have advised that an entity which makes regular or substantial business purchases in a jurisdiction has sufficient business contacts to constitute "doing business" in the jurisdiction. (Junsay Advice Letter, No. A-90-382; Vinson Advice Letter, No. A-91-041.)  


In A. R. Industries v. Superior Court (1968) 268 Cal.App.2d 328, 329, an action was brought for damages based upon bodily injuries caused by a buffing machine manufactured by the petitioner, A. R. Industries in its home state, Ohio.  The machines were purchased by a New Jersey corporation and all purchase transactions were handled by the buyer and the seller in either New Jersey or Ohio.  (Id. at 330.)  Pursuant to the contract, after they were manufactured the three machines were shipped by common carrier directly to the buyer's plant in California.  (Ibid.)  Service on the petitioner was pursuant to Code of Civil Procedure Section 411, subdivision 2, upon the theory that A. R. Industries was "doing business" in this state.  (Id. at 329)  The petitioner sought a writ of mandate to require the superior court to quash the service of summons.  (Ibid.)


The court concluded that the service did not offend the due process clause of the Fourteenth Amendment to the United States Constitution.  (Ibid.)  The court stated that although A. R. Industries maintained no office, owned no property and sent no salesmen into California, it did advertise in national media and the products in question were sold and delivered for use in California; that "minimum contacts" in California were satisfied.  (Id. at 336.)  Although not controlling, the court's decision does provide guidance in determining whether a business entity has sufficient business contacts within a jurisdiction to be deemed to be doing business in the jurisdiction within the meaning of the Act.


In the present case, although the Bay Meadows Operating Unit advertises on San Francisco radio stations and the advertisements, presumably, reach the residents of South San Francisco, there is no information that the Bay Meadows Operating Unit made regular or substantial business purchases in the jurisdiction (Junsay, supra) or had any other business contacts in addition to the advertisements.  (A. R. Industries v. Superior Court, supra.)  Therefore, if the Bay Meadows Operating Unit is not planning to do business in the City of South San Francisco, Councilmember Drago does not have an investment interest in the Bay Meadows Operating Unit within the meaning of Section 82034, and the Bay Meadows Operating Unit is not deemed to be a source of income to Councilmember Drago within the meaning of Section 82030(a).  Accordingly, Councilmember Drago is not disqualified from participating in actions related to the approval of gaming ordinance amendments, land use approvals and actual issuance of the gaming license because of his ownership of stock in the Bay Meadows Operating Unit.  


If you have any other questions regarding this matter, please contact me at 916/322-5901




Sincerely,




Steven G. Churchwell




General Counsel




By:  Jeevan Ahuja





Counsel, Legal Division
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