

May 12, 1995

William B. Conners

City of Monterey

City Hall

Monterey, California  93940





Re:  Your Request for Informal




  Assistance




Our File No. I-95-127

Dear Mr. Conners:


This letter responds to your request for informal assistance regarding City of Monterey Councilmember Don Edgren's responsibilities under the Political Reform Act (the "Act"). 

QUESTION


1.  Will Councilmember Edgren's participation in decisions related to the Transient Occupancy Tax ("TOT") increase have a material financial effect on the councilmember's investment or real property interests?


2.  Will the effect of the decision on his economic interest be different than the effect on the public generally?


3.  In determining what constitutes the "public generally," do the visitor accommodation or tourism industries constitute a significant segment of the public?


4.  Do the visitor accommodation or tourism industries qualify as "predominant industries" in Monterey?


5.  Is Councilmember Edgren disqualified from participating in decisions which increase the TOT or approve future promotion budgets?

CONCLUSION


1.  The decision will have a material financial effect on Councilmember Edgren if the effect of the decision on his investment or real property interests exceeds the threshold amounts described below.


2, 3 and 4.  Neither the visitor accommodation industry nor the tourism industry qualifies as a "predominant industry."  The standards described below must be applied to determine whether the visitor accommodation or tourism industries constitute a significant segment of the public, and whether the effect of the decision on Councilmember Edgren's economic interests is distinguishable from the effect on the public generally.


5.  Councilmember Edgren may participate in these decisions unless the decision will have a reasonably foreseeable and material financial effect on his economic interests, and such effect is distinguishable from the effect on the public generally.

FACTS


Don Edgren, a Monterey City Councilmember, is president and broker of a local real estate agency which is a corporate entity.  The corporation is the general partner of a limited partnership which owns an 18 room bed and breakfast in Monterey, with the general partner owning 1 percent of the business, and the councilmember and his wife having a 23 percent equity share as one of the limited partners.


A proposal to place a Charter Amendment before the voters to increase the city's Transient Occupancy Tax (TOT) by 1 percent has been adopted by the city council, with Councilmember Edgren disqualifying himself from deliberations.  An enabling ordinance to implement the tax increase is in the process of being adopted by the council as well, again with Mr. Edgren not participating to date.


You have stated that if the Charter Amendment and ordinance pass, the increased TOT will be used primarily to promote tourism for Monterey, and to abate impacts from tourism through the city's general fund.


You further stated that it is probable there will be a true economic impact on all visitor accommodation facilities as a result of the increase in TOT if passed by the voters.


You explained that the visitor accommodation industry, as a subset of the larger tourism industry, is a large and essential part of the local economy; that the TOT currently provides 39.7 percent of the city's general fund revenues; that, at least in lay terms, tourism is the predominant industry within the City of Monterey.  You stated that tourism is second in the county only to agriculture, and it is difficult to differentiate between the larger category of "tourism" and the smaller subset of "visitor accommodation facility" because the two are so closely related.


The Charter Amendment, if passed, will create a city board or commission that will recommend how to expend most of the 1 percent tax funds which are generally destined for promotion of Monterey as a tourist destination.  The recommendation of that board will be approved by the city council.  Additionally, some 16 percent of the increased TOT will be devoted to abating impacts of tourists to the general fund, and in any year in which there are insufficient revenues to fund the general operations and obligations of the city, all or a portion of the 1 percent tax could be diverted by the city council to the general fund.

ANALYSIS


The Act was adopted by the voters in California by initiative in 1974.  The purpose of the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  A city councilmember is a "public official" as defined in the Act.  (Section 82048.)  


Section 87103 provides in pertinent part:


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  



(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made. ...


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.





Section 87103 (emphasis added).


Councilmember Edgren has an investment, presumably worth more than $1,000, in his real estate agency.  (Section 82034.)  In addition, he has an investment in the business entity, the bed and breakfast, presumably worth more than $1,000.  (Section 82034.)  Finally, since the Councilmember and his wife own a 23-percent interest in the bed and breakfast (as one of the limited partners), he has an interest in real property, presumably worth more than $1,000, by virtue of this interest in the bed and breakfast.  (Section 82033.)  Accordingly, he may not make, participate in making, or in any way attempt to use his official position to influence a governmental decision which will have a reasonably foreseeable material financial effect, distinguishable from its effect on the public generally, on his investment or real property interests.

A.
Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Downey Cares v. Downey Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow, (1977) 70 Cal. App. 3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)  


In this case, the decision involves the adoption of an enabling ordinance to implement an increase in the TOT if passed by the voters.  You have indicated that it is probable there will be a true economic impact on all visitor accommodation facilities as a result of the increase in TOT if passed by the voters.  Therefore, it is reasonably foreseeable that the decision will have an financial effect on Councilmember Edgren's investment and real property interest, the bed and breakfast.

B.
Materiality


Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is "materially" affected as required by Section 87103.  If the official's financial interest is directly involved in the decision, then Regulation 18702.1 applies to determine materiality.  On the other hand, if the official's financial interest is indirectly affected by the decision, then Regulations 18702.2 to 18702.6 would apply to determine whether the effect of the decision is material.


In the present case, the bed and breakfast is a business entity which will be indirectly affected by the decision to adopt the enabling ordinance to implement the TOT.  In addition, since Councilmember Edgren's real estate agency has an ownership interest in the bed and breakfast, his real estate agency also will be indirectly affected by the decision to adopt the enabling ordinance to implement the TOT.  Finally, the bed and breakfast is also an interest in real property which will be indirectly affected by the decision to adopt the enabling ordinance to implement the TOT.


Regulation 18702.2 applies to determine whether the effect of the decision on the business entity, the bed and breakfast, is material.  Subdivision (g) of Regulation 18702.2, applicable to small businesses, provides that an effect will be material if:

