




May 23, 1995

Gregory G. Diaz

Assistant City Attorney

City of Lake Forest

c/o Burke, Williams & Sorensen

3200 Park Center Drive, Suite 750

Costa Mesa, CA 92626







Re:  Your Request for Advice








Our File No. A-95-143

Dear Mr. Diaz:


This is in response to your letter requesting advice on behalf of Lake Forest Mayor Pro-Tem Helen Wilson, Councilmember Peter Herzog and Councilmember Kathryn McCullough regarding their responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your advice request does not refer to a specific governmental decision, we are treating your request as one for informal assistance.  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May Mayor Pro-Tem Wilson and Councilmembers Herzog and McCullough participate in the Lake Forest City Council's consideration of an appeal filed by the William Lyon Company which concerns a 42-unit development in the city?

CONCLUSION


Mayor Pro-Tem Wilson may not participate in the William Lyon Company appeal if there will be any financial effect on the mayor pro tem's property.  Councilmember Herzog may not participate in the William Lyon Company appeal of the decisions if the appeal will affect the fair market value of his property by $10,000 or more or the rental value of the property by $1,000 in a 12-month period.


Councilmember McCullough may not participate in the decision regarding the William Lyon Company appeal if the decision will materially affect the gross annual receipts, expenses, or assets or liabilities of the Mission Church as set forth below. 

FACTS


The Lake Forest City Council will be considering an appeal of a decision of the Lake Forest Planning Commission concerning a development application submitted by the William Lyon Company.  According to the materials you submitted, the project consists of 42 single-family dwelling units to be located adjacent to an existing development.  The project also includes an 8.2 acre public park.


Three members of the city council have property interests near the development site:


Mayor Pro-Tem Wilson:  The mayor pro-tem owns her personal residence located approximately 120 feet from the nearest boundary of the development site.


Councilmember Herzog:  The councilmember owns a personal residence between 300 to 2,500 feet from the site of the project.


Councilmember McCullough:  The councilmember receives income from a church which is 1,400 feet from the project site.  (See, Patterson Advice Letter, No. A-95-055.)  

ANALYSIS

Economic Interests


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that an official has a financial interest within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:



(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  






Section 87103(b) and (c).


All three members of the city council have economic interests that may be affected by the decision on the project.  Mayor Pro-Tem Wilson and Councilmember Herzog own real property in proximity to the project site.  We assume each has an interest in their personal residence of $1,000 or more.  In addition, as we concluded in our prior letter regarding Councilmember McCullough (Patterson Advice Letter, No. A-95-055), the councilmember has received income from the Mission Church which is located 1,400 feet from the project site.  Thus, the mayor pro-tem and the councilmembers are prohibited from making, participating in or influencing any decision that will foreseeably and materially affect their economic interests.

Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required; however, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


Pursuant to your facts, the city council will be considering a development application involving 42 single-family dwelling units and an 8.2 acre public park.  The project site is in proximity to property owned by Mayor Pro Tem Wilson and Councilmember Herzog.  Clearly, the construction of the project (and the existence of this large of a development when completed) in such close proximity to the property of the officials is substantially likely to have a financial effect on their property.


We note in the appraisal letter you submitted regarding Councilmember Herzog (discussed below), that the existence of a foreseeable financial effect on the councilmember's real property was based on an arbitrary two year time-line.  Please note that whether an effect is foreseeable immediately after a decision, or will be delayed several years is irrelevant under the Act.  If the financial effect is substantially likely to occur, it is a foreseeable financial effect.  


Thus, with respect to Councilmember Herzog, the foreseeability issue raised in your facts is whether a decision pertaining to proposed development which is more than 300 feet, but within 2,500 feet of the councilmember's residence will materially affect the value of the residence.  In other words, the question is whether the development will, either during the building phase or, more realistically, at completion, materially affect the value of the councilmember's real property.  This appears to be the case.  However, the foreseeable financial effect must also be material as discussed below.


Finally, with respect to Councilmember McCullough, it appears the decision in question will foreseeably affect the Mission Church property.  However, whether this effect will be material must be determined pursuant to Regulation 18702.5, as discussed below.

Materiality


The standard for materiality differs depending on the type of economic interest involved and whether the economic interest is directly or indirectly involved in the decision.  


A.  Real Property


Generally, if the official's property is directly involved in a decision, the effect of the decision is deemed to be material and disqualification is required.  Regulation 18702.1(a)(3) provides a list of situations in which an official's property is directly involved in a decision.  Some examples include decisions to zone or rezone the official's property, decisions to annex the property, decisions concerning assessments on the property and decisions to include the property in or exclude it from any city, county or other local governmental subdivision.  Under your facts, the real property of the councilmembers will not be directly involved in the decision in question.


Where an official's real property is not directly involved in a decision, but may be indirectly affected, Regulation 18702.3 applies.  For example, the property owned by the mayor pro tem is within 300 feet of the project site.  Regulation 18702.3(a)(1) provides that the effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest if:

 
The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.


Since the mayor pro tem's property is within 300 feet of the project site, she will have a conflict of interest if the project will have any financial effect on the property.


With respect to Councilmember Herzog, Regulation 18702.3(a)(3) provides that the effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest if:


(3)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:



(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.

