July 12, 1995

John R. Harper

Law Offices of Harper & Burns

453 S. Glassell Street 

Orange, California  92666 





Re:  Your Request for Advice




Our File No. A-95-144

Dear Mr. Harper:


This is in response to your question regarding the valuation and reporting requirements under the Political Reform Act (the "Act") of an Honorary Social Membership provided to City of Murrieta officials by the Bear Creek Golf Club.


Please note that the Commission's advice is prospective in nature.  Nothing in this letter should be construed to evaluate any conduct which may have already taken place.  

QUESTION


What is the value of an honorary membership provided to the City of Murrieta for purposes of the Act's gift limits and for purposes of the Act's disclosure and disqualification requirements?

CONCLUSION


The value of the honorary country club membership is the fair market value of the membership, which includes the initiation fee of $1,000, plus the monthly fee of $50 for each month in which the public official, or a member of his or her immediate family, uses the club facilities.

FACTS


The City of Murrieta has received from Bear Creek Golf Club an "Honorary Social Membership."  There are no charges directly associated with this membership, other than purchased meals, merchandise and golf rounds.  The membership is extended to the city through the city manager and is to benefit the "City Family," including councilmembers.


There is no specific list of which city officials are permitted to use the honorary membership in addition to city councilmembers, but it has been used in the past by the police

chief, fire chief, city manager, assistant city manager, and as a practical matter, all of the City of Murrieta's management staff.  There is no limit on the number of city officials using the honorary membership at the same time.  


The city officials' use of the honorary membership is not restricted to official city business, although you stated that this has been the actual practice.  


The honorary membership allows city officials and their immediate family members to use the club's restaurant facilities.  The use of golf facilities is limited to the city officials themselves.  The honorary membership does not specifically state whether city officials may bring guests, although you stated that probably a city official and a guest would be allowed to use the facilities at their cost.  


Although there is no directly comparable membership at Bear Creek, the closest is a family social membership.  This membership is available upon payment of a $1,000 initiation fee and monthly dues of $50.  The membership extends club privileges to the member and the member's immediate family.


Social members have no specific golfing privileges.  When they play, unless they are the guest of another member, they must pay the unescorted guest fee.  This is true of city-sponsored players as well. 


The city membership is terminable by either party, non-assessable and non-equity.  These characteristics are also true of the social membership.  The honorary membership is not transferable.  

ANALYSIS


Councilmembers and the other specified city officials, such as the fire chief, police chief, city manager, and assistant manager, of the City of Murrieta are considered public officials with full disclosure obligations under the Act.  (Sections 82048 and 87200.)  As such, they must file annual statements of economic interests and disclose any gifts received of $50 or more in value.  (Section 87207.)  In addition, the conflict-of-interest provisions of the Act may apply to gifts from any one source aggregating $280 or more.  (Section 87103.) 


Furthermore, the Act contains gift limits applicable to local officials.  Section 89501(b) provides that:


(b) No local elected officeholder ... or designated employee of a local government agency shall accept any gifts, from any single source, which is in excess of [two hundred eighty dollars ($280)], in any calendar year, except reimbursement for actual travel expenses and reasonable subsistence in connection therewith.  



 



Section 89501(b).


Section 82028(a) of the Act defines a "gift" as:


[A]ny payment to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.






(Emphasis added.)


The City of Murrieta has been provided with an honorary membership to the Bear Creek Golf Club for use by councilmembers and other city officials.  Under the Act, the honorary membership constitutes a gift to the councilmembers and city officials who use it.  



As a general rule, gifts are to be valued at fair market value.  (Section 82025.5.)  Regulation 18946 provides guidance for determining the value of gifts generally.  To determine the value of gift passes or honorary memberships to country clubs, we have used Regulation 18946.1 to determine the value of the gift which is being provided.  (Bergeson Advice Letter, No. A-92-300; and Craigie Advice Letter, No. A-89-441.) 


Regulation 18946.1(a) attempts to value the benefit received by a public official by measuring the official's actual use of the membership for purposes of disclosure and the gift limits.  Regulation 18946.1(b) sets out a separate rule for valuing the gifts for purposes of disqualification.  This rule measures the maximum reasonable benefit to be derived by the public official.  For example, in the Craigie Advice Letter, supra, for purpose of disqualification, the value of the membership was the value based on the actual use during the preceding 12 months, plus a monthly fee of $30 per month for each of the months in the future that the membership was valid.  The membership was renewable annually.  In the Bergeson Advice Letter, supra, the maximum value of the membership was based on the initiation fee, plus a monthly fee during the 12-month period in which it was valid.  


According to your facts, the honorary membership is available for use by City of Murrieta officials and councilmembers for an indefinite period of time, not on an annual basis or any other specific time period.  It appears akin to a lifetime membership which, under these facts, should be valued under the general valuation rule set forth in Regulation 18946.  Regulation 18946(a) provides that gifts shall be valued at fair market value as of the date of receipt or promise.  Thus, in determining the fair market value of the honorary membership in question, it is reasonable to look at the value of a comparable membership available to the public.  For example, in the Carpenter Advice Letter, No. 75-10-145, we advised that guest memberships in a social or fraternal organization would constitute a gift, and the value of the membership would be the price an individual would have to pay in order to join the organization. 


Also according to your facts, the President of the Bear Creek Golf Club stated in a memorandum to you that the most directly comparable membership to the honorary membership is a "family social membership."  A family social membership is available upon payment of a $1,000 initiation fee and monthly dues of $50.  Like the honorary membership, this membership extends privileges to the member and the member's immediate family.  Under the honorary membership, as under a family social membership, city officials are required to pay the unescorted guest fee for golf.
 Thus, in determining the fair market value of the honorary membership, it seems appropriate to apply the family social membership fee since it is the most comparable membership which is available to the public.


Consequently, the value of the honorary membership described in your letter, for all purposes, would be the initiation fee of $1,000 when an official initially uses the privilege, plus a monthly fee of $50 for each month in which the public official, or a member of his or her immediate family, uses the club facilities.

As local elected officials or designated employees, the City of Murrieta councilmembers and officials are prohibited from receiving gifts from a single source in excess of $280 in a calendar year.  They would be prohibited from accepting this membership at all because its value exceeds $280. 


I trust this answers your question.  If you have any further questions regarding this matter, please contact me at 916/322-5660. 



Sincerely,



Steven G. Churchwell



General Counsel



By:  Luisa Menchaca




Counsel, Legal Division

