

June 7, 1995

James R. Sutton

Law Offices of Nielsen, Merksamer, 

  Parrinello, Mueller & Naylor

591 Redwood Highway, #4000

Mill Valley, California  94941





Re:  Your Request for Advice




Our File No. A-95-156

Dear Mr. Sutton:


This is in response to your request for advice regarding the campaign provisions of the Political Reform Act (the "Act"). 

QUESTION


May the PAC of a law firm representing a party to a proceeding subject to Government Code Section 84308 make a contribution of over $250 to an officer of the proceeding without triggering the disqualification, disclosure and prohibition provisions of Section 84308?

CONCLUSION


The disqualification, disclosure and prohibition provisions of Section 84308 would only apply if the law firm directs and controls the contribution decisions of the PAC.

FACTS


The law firm's PAC is run by a committee of three partners.  The PAC committee makes decisions about the PAC's contributions after receiving input from individual partners and associates.  Decisions are made by majority vote of the PAC committee.  The attorney representing the client before the board does not sit on the PAC committee.  The law firm itself also makes contributions to candidates and political committees.  Decisions regarding the law firm's contributions are made by the management committee in each of the firm's offices.  No more than one attorney who sits on any law firm committee which makes decisions about the firm's contributions also sits on the law firm's PAC committee.  Therefore a majority of the same persons do not direct and control the contributions of both the PAC and the firm.


The law firm is representing a client in a proceeding involving a license, permit or other entitlement for use before an appointed board.  The PAC committee has voted to make a campaign contribution over $250 to an elected official who sits on this board.

ANALYSIS


Under Commission Regulation 18438.3, both the individual attorney representing a party in a proceeding subject to Section 84308 and that attorney's firm are considered agents of the party or participant in the proceeding.  Section 84308, among other things, prohibits a party, participant or his or her agent from making a contribution of more than $250 to any officer of an agency before which the party or participant has pending a license, permit or other entitlement for use.  The prohibition continues for three months after the date a final decision is rendered.  Accordingly, if the contributions of the law firm's PAC are aggregated with those of the firm, a contribution by the PAC may be prohibited by Section 84308.


Resolution of the question of whether the contributions of the law firm's PAC are aggregated with those of the law firm for the purposes of Section 84308 is determined by whether or not the contributions of the PAC are directed and controlled by the firm.  In the Breckenridge Advice Letter, we advised that where a party to a proceeding desires to sponsor a PAC in order to avoid the disclosure, disqualification and prohibition provisions of Section 84308, the direction and control standard would be applied to aggregate the contributions of the sponsor and the PAC under the presumption that the sponsor exercises direction and control over the PAC.  However, the Breckenridge Advice Letter never stated that the presumption of direction and control was an irrebuttable one.  Subsequent to the Breckenridge Advice Letter, the Commission codified the long-standing principle of aggregation of contributions in Regulation 18215.1.


Under Commission Regulation 18215.1(c), if two or more entities make contributions which are in fact directed and controlled by a majority of the same persons, the contributions of those entities shall be aggregated.  As the respective contributions of the law firm and the law firm's PAC are not directed and controlled by a majority of the same persons, the contributions of the PAC are not aggregated with those of the firm for the purposes of Section 84308.


If you have any further questions regarding the advice contained in this letter, you may contact the undersigned at 

(916) 322-5660. 





Sincerely,




Steven G. Churchwell




General Counsel




By:  Daniel E. Muallem





Counsel, Legal Division

