SUPERSEDED BY 18702.1 (a)(4)

May 22, 1995

Anne Russell, Esq.

c/o Diehl & Rodewald

District Counsel

Santa Maria Public Airport District

1011 Pacific Street

San Luis Obispo, CA 93406

Re:
Your Request for Advice

Our File No. A‑95‑157

Dear Ms. Russell:

This is in response to your letter requesting advice on behalf of Director Richard Hulme, member of the Board of Directors for the Santa Maria Public Airport District regarding his responsibilities under the conflict‑of‑interest provisions of the Political Reform Act (the "Act").  

QUESTIONS

1.
May Director Hulme participate in decisions concerning the renewal of a contract between the Santa Maria Public Airport District and a nonprofit organization for which he is an unpaid volunteer and for which he serves as president?

2.
May Director Hulme make recommendations to the Santa Maria Public Airport District concerning the issue of raising rents for hangar tenants at the airport?

CONCLUSION

1.
Director Hulme may participate in the contract decisions concerning the nonprofit organization, so long as the organization is not an economic interest of his. 

2.
Director Hulme may not make recommendations to the airport's district concerning the rental rates for the hangars if it will result in the member's personal expenses, income, assets, or liabilities increasing or decreasing by at least $250.  However, he may participate in general budget decisions, provided the budgetary decisions in which he has a disqualifying financial interest are segregated as described below and are not too interrelated to be considered separately.

FACTS

Director Richard Hulme is a member of the Santa Maria Public Airport District (the "District").  The District is governed by an elected, five member Board of Directors.  Director Hulme is a member of the Board of Directors, and he is also a member of its two‑person Budget Committee.

The Budget Committee is responsible for developing a draft budget for the entire Board of Directors.  One of the other directors requested that the Budget Committee examine the issue of raising rents for hangar tenants at the airport.

The District has four different types of hangars or hangar storage rooms available for rent to the public generally.  These include 100 T‑hangars which rent for $100 per month, 21 corporate hangers which rent from $230 to $338 per month, 22 storage rooms associated with the hangars which rent depending on the size of the rooms, and eight corporate T‑hangars.  Director Hulme rents, on a month‑to‑month basis, one T‑hangar at $100 per month, one corporate hangar at $338 per month, and one storage room at $41 per month.   

Director Hulme is also a volunteer of a nonprofit corporation known as the Santa Maria Valley Economic Development Association (the "EDA").  The District has had a contract with the EDA for over twenty years.  The contract is renewed annually and

currently provides for a payment of $5,000 to the EDA in return for promotional activities.  Director Hulme is currently the president of the EDA and is not paid for this service.

ANALYSIS

Economic Interests

Section 87100 provides that no public official at any level of state or local government shall make, participate in making or in any way attempt to use his or her official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  

Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his immediate family, or on:

(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  

Section 87103(a)‑(d).

A.
Nonprofit

You also ask whether Director Hulme may participate in decisions concerning the renewal of a contract between the District and a nonprofit corporation for which he is an unpaid volunteer and for which he serves as director.  A nonprofit organization is not a business entity within meaning of Sections 87103(a) and (d).  Therefore, if the public official does not receive income from the nonprofit of $250 within 12‑months prior to the time that a decision is made, or is otherwise an economic interest of Director Hulme within meaning of Section 87103, he may participate in the contract decisions.

B.
Month‑to‑Month Tenancy

Director Hulme rents space at the airport on a month‑to‑month basis.  Section 82033 provides that an "interest in real property" includes any leasehold, beneficial, or ownership interest in real property located in the jurisdiction owned directly, indirectly, or beneficially by the public official if the fair market value of the interest is $1,000 or more.  However, the terms "interest in real property" and "leasehold interest" do not include the interest of a tenant in a periodic tenancy of one month or less.  (Regulation 18233.)  Thus, since the director has a month‑to‑month tenancy rather than a lease, he does not hold a potentially disqualifying interest in real property for purposes of Section 87103(b). 

Although Director Hulme does not have an interest in real property for purposes of the Act, other economic interests may require his disqualification.  Section 87103 requires public officials to disqualify themselves from participating in a governmental decision when it is reasonably foreseeable that the decision will have a material effect on the official.  Thus, he

must disqualify himself from participating in governmental decisions which will result in their personal expenses, income, assets (other than interests in real property), or liabilities increasing or decreasing by at least $250.  (Regulation 18702.1(a)(4).)  This might be the case, for example, if a governmental decision affects the amount of rent he currently pays by $250 or more.  (Hirsch Advice Letter, No. A‑94‑008; Rudnansky Advice Letter, No. A‑92‑534.)

1.  Segmentation

A public official who is disqualified from participating in certain decisions may, nevertheless, be able to participate in certain aspects of budget discussions and decisions.  In many cases, large and complex decisions, like budget decisions, may be divided into separate decisions so that a public official who has a disqualifying interest with respect to one component of the decision, may participate in the other components.  (Riordan Advice Letter, No. A‑94‑215; Torrance Advice Letter, No. I‑92‑359b; Reddoch Advice Letter, No. A‑92‑336; Merkuloff, Advice Letter, No. I‑90‑542.)

Where decisions are separable, a public official may vote on other components of the budget if the decision on the other components will not have a reasonably foreseeable material financial effect on any of the public official's economic interests and the following procedure is complied with:

1.  The decision in which a public official has the disqualifying financial interest is segregated from the other budgetary decisions;

2.  The budgetary decisions concerning issues in which the public official has a disqualifying financial interest are considered first, and the final decision is reached as to those issues without the public official's participation; and,

3.  Once final decisions have been made on those issues in which the public official has disqualifying financial interests, the public official may participate and vote regarding other items in the budget so long as those deliberations will not result in a reopening or in any way affect the decisions from which the public official was previously disqualified.

Thus, Director Hulme may be able to participate in decisions and discussions of the district's general budget provided the budgetary decisions in which he has a disqualifying financial interest are segregated and he follows the procedure described above such that he does not participate in those aspects of the budgetary decisions in which he has a disqualifying financial interest.

Finally, the public official may also vote on the adoption of the final budget, despite the fact that the final budget includes items from which the public official is disqualified provided the decision cannot result in a reopening or in any way change the decisions from which the public official was previously disqualified.  (Cook Advice Letter, No. A‑83‑163.)

If you have any further questions regarding this matter, please feel free to contact me at (916) 322‑5901.\

Sincerely,

Steven G. Churchwell

General Counsel    

By:
Luisa Menchaca

Counsel, Legal Division

