

June 15, 1995

Jolie Houston

City Attorney

City of Santa Clara

City Hall

1500 Warburton Avenue

Santa Clara, California  95050





Re:  Your Request for Advice




Our File No. A-95-160

Dear Ms. Houston:


You have requested advice on behalf of Santa Clara City Councilmember James Arno regarding the conflict-of-interest provisions of the Political Reform Act (the "Act"). 

QUESTIONS


1)  Councilmember Arno's home is located on a city street that is within 300 feet of a street which may be closed by the proposed Police Administration Building project.  May Councilmember Arno participate in the study session review of the design options for the new Police Administration Building?


2)  If Councilmember Arno does not participate in the review and decision on the building project design, may he participate in subsequent matters affecting the new Police Administration Building if the approved design option does not close Civic Center Drive?

CONCLUSIONS


1)  Councilmember Arno may not participate in the study session review of the design options for the proposed Police Administration Building since two of the options propose closure of a street within 300 feet of his home.


2)  Councilmember Arno's home is within 300 to 2,500 feet of the proposed Police Administration Building.  Councilmember Arno may not participate in any decision which will have an effect of $10,000 or more on the fair market value of his property.  

FACTS


The Santa Clara City Council is expected to vote on various aspects of a property development project.  The property involved is the current Santa Clara Police Administration Building.  There are presently several design concepts pending city council approval for the renovation and/or demolition of the existing building and grounds and the building of a new Police Administration Building.


One of the issues of the proposed building project is the availability of parking for visitors, department vehicles and employees without building a parking structure.  Some of the project design concepts include the closure of a city street to provide for needed parking space.  The street at issue is Civic Center Drive which intersects with Monroe Street.


Councilmember James Arno resides on Monroe Street.  His residence is located more than 300 feet from the existing Police Administration Building and the proposed building site.  However, his residence on Monroe Street is approximately 135 feet from Civic Center Drive, the street subject to closure.  There has not been a traffic impact study conducted regarding the proposals to close Civic Center Drive, but the street would be closed off by a cul-de-sac.

ANALYSIS


The Act prohibits a public official from making, participating in, or using his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his immediate family or on, among other things: 

*****


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1000) or more.




Section 87103(b).


As a public official, Councilmember Arno may not participate in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on his real property interest.  (Section 87103(b).)

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)  The Act seeks to prevent more than actual conflicts of interest, it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra, at 823.)

Materiality


Under Regulation 18702.3(a), the effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest (not including a leasehold interest), if any of the following applies:


(1)  The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.


(2)  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.


(3)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:


(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; ....

Street Closure


Mr. Arno's residence on Monroe Street is 135 feet from Civic Center Drive, the street subject to possible closure.  There are approximately nine design options for review and approval, and of these, two options include the closure of Civic Center Drive.


Under Regulation 18702.3(a)(1), Councilmember Arno may not participate in the design review and approval process, unless the decision as to which design to approve will have no financial effect on his real property interest.  Without more facts, we presume that a decision regarding whether or not to close a street so close to his home would have some financial effect.  Therefore, Councilmember Arno may not participate in the design review and approval process for the Police Administration Building.


Regulation 18702.3(a)(2) deems material a decision which involves construction of, or improvements to streets, among other things, and the official's real property will receive new or substantially improved services.  We have no facts regarding what the possible closure of Civic Center Drive may involve, but Regulation 18702.3(a)(2) may also be applicable to prohibit Councilmember Arno's participation.  

Subsequent Decisions


You have inquired as to whether Councilmember Arno may participate in subsequent decisions regarding the new Police Administration Building, after the design option is selected.

Mr. Arno's home is in the proximity of 300 to 2,500 feet from the proposed administration building.  If a decision will have an effect of $10,000 or more on the fair market value of his property, Councilmember Arno may not participate in the decision.

(Regulation 18702.3(a)(3).)  If any part of the new project is within 300 feet of his home, Councilmember Arno may not participate, as discussed above.

Exception


Regulation 18700.1 (copy enclosed) provides that an otherwise disqualified official may appear in the same manner as any other member of the general public before his or her own agency in the course of its prescribed governmental function to represent his or her own personal interest in real property or a business entity, which are wholly owned by the official or members of the official's immediate family.  Mr. Arno may address the council, as any other member of the public, to solely represent his interest regarding the design options and the possible street closure.


Please note, this exception limits Mr. Arno's involvement to his own personal interests, and thus, he should clarify that he is  neither acting in any official capacity nor appearing before the city council to represent any other person's interests. 


I trust this answers your questions.




Sincerely,




Steven G. Churchwell




General Counsel

