

June 23, 1995

Charles L. Senn

2840 El Cerrito

San Luis Obispo, California  93401





Re:  Your Request for Advice




Our File No. A-95-171

Dear Mr. Senn:


This is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act"). 

QUESTION


May you participate in decisions regarding a proposed creek ordinance when you own two properties adjacent to creeks subject to the ordinance and have received over $250 in income from individuals who own real property that may foreseeably be affected by passage of the ordinance?

CONCLUSION


No.  The conflict-of-interest provisions of the Act require you to disqualify yourself from participating in decisions regarding the proposed creek setback ordinance because of the reasonably foreseeable effect on your economic interests.

FACTS


You are a planning commissioner for the City of San Luis Obispo.  The planning commission is considering implementation of a creek setback ordinance.  The ordinance will limit development within a specific distance of the creeks involved.


You currently own two pieces of property in the City of San Luis Obispo.  One is your family residence located within 300 feet of a seasonal creek.  The second is rental property which directly fronts a creek.


Additionally, you are a commercial real estate broker and developer.  Your primary source of income is from the sales and leasing of commercial properties.  You have received compensation which exceeds $250 within the last twelve months from several individuals who own property that could be affected by passage of the ordinance.  

ANALYSIS


Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise attempting to use his or her official position to influence the outcome of a governmental decision in which the official knows or has reason to know that he or she has a financial interest.  An official has a financial interest in the outcome of a governmental decision within the meaning of Section 87100 when it is reasonably foreseeable that the official's financial interest will be affected by the governmental decision in a material manner distinguishable from the decision's effect on the public generally.  (Section 87103.)  A financial interest includes, among other things, any real property in which the official has an interest of $1000.00 or more, and any source of income within the preceding 12 months of $250.00 or more.

A. Foreseeability


Reasonable foreseeability is a question of fact.  An effect is reasonably foreseeable when it is substantially likely to occur.  Absolute certainty is not required, however, a mere possibility is insufficient to be deemed to be reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  You have stated that the proposed ordinance will determine permissible uses for land within a certain distance from the creeks subject to regulation.  It is therefore reasonably foreseeable that the decision will have some effect on your financial interests, which include a residence within 300 feet of a creek and a rental property that fronts a creek.  Moreover, it is reasonably foreseeable that the decision will affect individuals who have been sources of income to you of over $250.00 in the preceding twelve months.

B. Materiality


We therefore consider whether or not the reasonably foreseeable effects are material.  Materiality is governed by Commission regulations.  The proposed ordinance will regulate creeks and affect development on and near their banks.  As one of your properties fronts a creek, and your residence is within 300 feet of a creek, your property interests will be indirectly affected by the decision.


Regulation 18702.3 sets forth the applicable materiality standards for real property owned by a public official which is indirectly affected by a governmental decision.  Regulation 18702.3 states that the effect of a decision is material as to real property in which the official has an ownership interest if any portion of that property lies within 300 feet of the boundaries of the property which is subject to the decision, unless the decision will have absolutely no financial effect upon the official's real property interest.  As you own a residence and an additional property interest which both lie within 300 feet of a creek subject to the proposed ordinance, and as you have given no facts which would indicate that there will be no financial effect on your real property interest under the proposed ordinance, we must conclude that the effects of the proposed decision on your real property interests will be material.


Your financial interests also include individual sources of income who own property within 300 feet and 2500 feet, respectively, from a creek subject to the ordinance.  The materiality of the decision's effects on these sources of income is determined under Regulation 18702.6.  Under that regulation, the materiality of a decision's effect on an individual who is a source of income to the public official, and who owns real property indirectly affected by a government decision, would be determined by Regulation 18702.3 as if the public official owned the property subject to materiality analysis.  Therefore, the analysis of materiality outlined above for your real property would be the same for your source of income financial interests.

C. Public Generally Exception


You have provided no facts which would indicate that the reasonably foreseeable effects of the proposed decision on your financial interests would be substantially the same as the effects on a significant segment of the population of the City of San Luis Obispo.  Accordingly, the public generally exception contained in Regulation 18703 is inapplicable based upon the lack of any supporting data in your facts.  You have indicated that the city is compiling the required information regarding this exception.  We therefore direct your attention to Regulation 18703, copy enclosed, and ask that you write for further advice should you determine that the exception may be applicable in your situation.

D.Otherwise Attempting to Influence


We advise you that on the basis of the facts contained in your letter of May 17, 1995, you should disqualify yourself from making, participating in making, or otherwise attempting to influence the decision regarding the proposed creek ordinance in San Luis Obispo.  For your information, we also enclose a copy of Regulation 18700.1, which sets forth permissible conduct should you wish to represent yourself as a member of the general public on a matter of personal interest, such as the proposed ordinance's impact on your real property.


Should you have any further questions that are readily answerable by telephone, you may contact the undersigned at (916) 322-5660.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Daniel E. Muallem





Counsel, Legal Division
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