

August 15, 1995

Ariel Pierre Calonne

City Attorney

City of Palo Alto

Post Office Box 10250

Palo Alto, California  94303



Re:  Your Request for Advice




Our File No. A-95-172

Dear Mr. Calonne:


We respond to your request for advice on behalf of Councilmember Gary Fazzino regarding the conflict-of-interest provisions of the Political Reform Act (the "Act"). 

QUESTIONS


1.  Is Hewlett Packard directly involved in the Maximart amortization extension decision because its property overlies the same groundwater contamination as the Maximart site?


2.  If Hewlett Packard is only indirectly involved, how is a potential conflict of interest for Councilmember Fazzino analyzed under these facts?


3.  Are gross revenue effects on Hewlett Packard, caused by the possible dislocation of an electronics retailer presently leasing the Maximart site, reasonably foreseeable?

CONCLUSION


1.  Hewlett Packard is not directly involved in the Maximart zoning amortization decision.


2.  Under the Act and the Commission's implementing regulations, a conflict of interest will arise when a decision's effect on Councilmember Fazzino's source of income is reasonably foreseeable, material and distinguishable from the effect on the public generally.  These concepts are described more fully in the analysis portion of this letter.


3.  Hewlett Packard's potential loss of market share, caused by the dislocation of the current lessee of the Maximart site if the amortization period is not extended, is not reasonably foreseeable.

FACTS


The "Maximart" site is a parcel of property located in Palo Alto that is currently zoned for medium density residential use.  The Maximart zoning requirements are currently unenforced under an amortization period that has the legal effect of deferring enforcement of the residential zoning requirements.  Unless extended, the amortization period will end in 1999.  The Palo Alto City Council is considering an extension of the amortization period for an additional twenty years, allowing current nonconforming uses to remain and expand until 2019.


The Maximart site is currently occupied by several nonconforming uses, one of which is Fry's Electronics.  Fry's is a large electronics retailer which retails the products of numerous manufacturers, including Hewlett Packard ("H.P.").  H.P. owns real property located less than 300 feet from the Maximart site.  Councilmember Gary Fazzino is employed by H.P. as a manager of state and local government affairs.  His duties are limited to advising H.P. managers on the impact of pending legislation and existing laws.  He does not advise H.P. regarding real estate or land use laws.  Mr. Fazzino does not lobby on behalf of H.P., and he does not advise H.P. regarding the Maximart site.


Both the Maximart site and the H.P. property are located over the Hillview-Porter Superfund site, a plume of toxic groundwater contamination.  H.P. is a responsible party in connection with the Hillview-Porter groundwater contamination.  Environmental Protection Agency sanctioned studies have concluded that, if undisturbed, the Hillview-Porter groundwater contamination poses little or no risk to human health.  However, one of the reasons advanced by the owners of the Maximart site for seeking an extension of the existing amortization period is their concern about potential legal entanglements and liability which might result from conversion of the site to residential uses.


H.P. has analyzed the business effect the loss of Fry's Electronics as a retail outlet in Palo Alto may cause.  H.P. believes that there will be no measurable effect on its business.  That belief is supported by the following facts:  there are more than 75 authorized resellers of H.P. products in Santa Clara County; no single outlet accounts for more than 5% of H.P.'s business in Santa Clara County; the recent closing of another large H.P. retailer in Santa Clara County had no impact on H.P.'s aggregate sales; and, H.P. has no investment or other interest in Fry's Electronics.

ANALYSIS


Under the conflict of interest provisions of the Act, a public official has a conflict of interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on any one of five economic interests, including, a source of income of $250 or more within the twelve months preceding the decision.  (Sections 87100, 87103.)

Reasonable Foreseeability:


Reasonable foreseeability ultimately is a question of fact.  An effect is reasonably foreseeable when it is substantially likely to occur.  Absolute certainty is not required, however, a mere possibility is insufficient to be considered reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


The city's failure to extend the amortization period would mean that Fry's Electronics would be forced to abandon its Palo Alto site in 1999.  This is a certainty.  However, it does not automatically follow that the closure of Fry's Electronics will have any reasonably foreseeable effect on H.P.  


H.P. will incur no additional expense in Fry's closure.  The sole possible effect on H.P. is the possible loss of a retail outlet through which its products are sold.  However, the information supplied by H.P. indicates that there will be no reasonably foreseeable effect on H.P.'s business due to the loss of that retail outlet.  Therefore, based on the facts you have supplied, we conclude that there will be no reasonably foreseeable effect on Mr. Fazzino's source of income, H.P., based solely on the possibility that Fry's Electronics may have to close its Palo Alto location.


You have accurately stated that there will be a reasonably foreseeable effect on H.P. because it owns land which is located within 300 feet of the Maximart site.  An additional reasonably foreseeable effect may arise because deferment of residential development over the Hillview-Porter toxic groundwater plume may lessen H.P.'s liability for that contamination.  The facts regarding the foreseeability of this possible effect are inconclusive.  You state that the EPA sanctioned studies indicate that the contamination is stable and presents no danger.  However, the Maximart site owners state that they are concerned about potential liability to future residential home owners and wish to defer the enforcement of the residential zoning requirement.  Therefore, we cannot state whether or not such an effect on H.P. is reasonably foreseeable.  If H.P.'s liability for groundwater contamination is fixed and will not increase with increased residential use of the Maximart site, then the decision will not have a reasonably foreseeable effect on H.P.'s liability for the contamination.  However, if H.P.'s liability is not fixed and may actually increase or decrease depending on the use of the Maximart site, then the effect is reasonably foreseeable.

Materiality:


As some effect on H.P. is reasonably foreseeable because of H.P.'s ownership of property in close proximity to the Maximart site, we continue our analysis with respect to this reasonably foreseeable effect.  When an effect is determined to be reasonably foreseeable, the next step in the analysis is to determine if such an effect is material.  Materiality is determined by reference to Commission Regulations 18702-18702.6.  Commission regulations define possible effects as either direct or indirect.  A decision has a direct effect on a business entity source of income when: (1) that business entity initiates the proceeding before the official's agency; or, (2) the business entity is a named party or the subject of the proceeding before the official's agency.  (Regulation 18702.1(b).)  Clearly H.P. has neither initiated the proceeding for extension of the amortization period for the Maximart site, nor is it a named party or subject of that proceeding.  Accordingly, H.P. is not directly affected by the decision in question.


The materiality of any effect on H.P. must therefore be analyzed under the indirect standard provided in Regulation 18702.2.  Under Regulation 18702.2, materiality is a factor of the magnitude of the effect on the business entity.  The size of the business entity determines the threshold magnitude for a material effect.  As Hewlett Packard is a Fortune 500 company, the effect of a decision is material if it will increase or decrease the gross revenues of the business by $1,000,000 or more; or, if it will increase or decrease expenditures of the business by $250,000 or more; or, if it will increase or decrease the assets or liabilities of the business by $1,000,000 or more.


You have provided no information on the magnitude of the effect that the possible extension of the amortization period for the Maximart site may have on H.P.'s property.  The magnitude of that effect may depend, in part, on an analysis of the issues by a competent real estate appraiser.  However, other factors peculiar to H.P. may also be relevant to the analysis.  The only certainty we can provide at this time is that in order to be considered material, the effect on H.P. must meet or exceed the above indicated thresholds.


Additionally, while you provide no facts which seem to indicate that the effect on H.P. is indistinguishable from the effect on the public generally, we point out that the analysis of a possible conflict of interest is not complete unless this possible exception is analyzed.  The public generally exception is defined more fully in Regulation 18703 for your reference.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Daniel E. Muallem





Counsel, Legal Division
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