




June 19, 1995

Michael H. Miller

Arcadia City Attorney

Office of the City Attorney

240 W. Huntington Drive

P.O. Box 60021

Arcadia, CA  91066-6021






Re:
Your Request for Advice


Our File No. A-95-173

Dear Mr. Miller:       


This is in response to your letter requesting advice on behalf of Mayor Dennis A. Lojeski regarding his responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May Mayor Lojeski participate in the consideration of an application filed by Santa Anita Realty Enterprises, Inc., for the development of property around the building where the mayor rents an office and where Santa Anita Realty Enterprises, Inc., is his landlord?

CONCLUSION


So long as the decision will not materially affect the mayor's business or leasehold interest, the mayor may participate in the consideration of the application filed by Santa Anita Realty Enterprises, Inc.

FACTS


Mayor Lojeski maintains a dental business in the City of Arcadia.  He operates this business from a leased office in a multi-unit building called the Santa Anita Medical Plaza.  The mayor leases 1,630 square feet in the building from Santa Anita Realty Enterprises, Inc. (SARE).  The mayor pays $34,651.80 annually to lease the office.  The term of the lease is eight years and one month, with an option to extend the term.


In March 1995, SARE filed applications for a general plan amendment, zone change, and specific plan.  The project site consists of approximately 124 acres and is currently used as surface parking for the Santa Anita Race Track and the Santa Anita Medical Plaza.  The project sets forth a long range development plan consisting of a maximum 1.587 million square feet of proposed commercial entertainment uses including retail/entertainment, food/beverage, and a theater plus offices.  The project is divided into eight planning areas.  The Santa Anita Medical Plaza is located partially within planning area three.


The City of Arcadia is also initiating a general plan update. Future deliberations by the city council may include proposed changes to these elements as well as amendments to land use designations for properties owned by Santa Anita Enterprises, Inc., including the property where Mayor Lojeski is a tenant.  

ANALYSIS

Economic Interests


Section 87100 of the Act prohibits any public official at any level of state or local government from making, participating in making, or in any way attempting to use his or her official position to influence a governmental decision which will have a reasonably foreseeable and material financial effect on an economic interest.


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  The amount of the value of gifts specified by this subdivision shall be adjusted biennially by the Commission to equal the same amount determined by the Commission pursuant to subdivision (d) of Section 89504.


1.  The Dental Business




Pursuant to Sections 87103(a) and (d), the mayor's dental business is considered an economic interest and the mayor may not participate in any decision that will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on the business.


2.  Santa Anita Realty Enterprises, Inc.


The mayor will have an economic interest in SARE if SARE has been either a source of income or gifts to the mayor.  (Section 87103(c) and (e).)  For example, the definition of "income" includes loans and forgiveness of indebtedness.  (Section 82030.)  If SARE was to forgive part of the rent owned on the office, SARE would be a source of income.  Further, Section 82028 defines "gift" to include a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Thus, if the mayor received some special discount in the rent paid for his office, SARE would be a source of gifts.  


3.  Real Property Interests


The mayor must also consider his leasehold interest as an economic interest.  (Section 87103(b).)  Section 82033 provides that an "interest in real property" includes any leasehold, beneficial, or ownership interest in real property located in the jurisdiction owned directly, indirectly, or beneficially by the official if the fair market value of the interest is $1,000 or more.  


Regulation 18729(b) provides that the value of a leasehold interest is the amount of rent owed during a 12-month period.  Since the mayor pays more than $1,000 in a 12-month period, he has a leasehold interest in real property as defined in the Act.  Thus, the mayor may not participate in any decision that will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on his leasehold interest.

Foreseeability and Materiality


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  It does not appear from your facts that the development will include a change to the Santa Anita Medical Plaza.  However, it 

would appear likely that such extensive development in proximity to the building would have financial effects on the mayor's business and leasehold interest.  


For a foreseeable financial effect on an official's interests to be disqualifying, the foreseeable financial effect must also be material.  The Commission has adopted differing guidelines to determine whether an effect is material, depending on the nature of the economic interests involved and the specific circumstances of each decision.  For example, where an economic interest is directly before the city council, Regulation 18702.1 provides that the effect of the decision is generally deemed to be material.  (Combs Advice Letter, No. A-89-177.)  Under your facts, the mayor's interests are not directly involved in the decision.


Where an official's economic interests are indirectly involved in a decision, Regulations 18702.2 through 18702.6 apply, depending on the economic interest involved in the decision.  With respect to the mayor's dental business, Regulation 18702.2 provides thresholds to determine materiality depending on the financial size of the business entity.  For example, Regulation 18702.2(g) provides for a relatively small business that the effect of a decision on an official's business is material if:


(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.


Thus, for example, if the development will result in the loss of revenue to the dental business in a fiscal year of $10,000 or more (for example during the construction phase) or an increase of revenue in a fiscal year of $10,000 or more (possibly upon completion), the effect would be considered material.  We cannot make the factual determination of whether the effect will be material.  The mayor must make this determination in the confines of the applicable provision of Regulation 18702.2.


With respect to the leasehold interest, Regulation 18702.4 provides:


The effect of a decision is material as to a leasehold interest in real property if any of the following applies:

