




June 7, 1995

Margaret A. Sloan

Special Counsel to Portola Valley

c/o Jackson, Tufts, Cole & Black

60 South Market Street, 10th Floor

San Jose, CA  95113






Re:
Your Request for Advice


Our File No. A-95-178

Dear Ms. Sloan:


This is in response to your letter requesting advice on behalf of Councilmember Nancy Vian, regarding her responsibilities as a councilmember of the Town of Portola Valley under the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTION


May Councilmember Vian participate in a decision to subdivide the Blue Oaks Property into 32 lots where the Blue Oaks Property is within 2,500 feet of the councilmember's principal residence?

CONCLUSION


Pursuant to Regulation 18703.1, Councilmember Vian may participate in the decision to subdivide the Blue Oaks Property into 32 lots.

FACTS


Councilmember Vian was appointed to the Portola Valley Town Council in April 1994 to fill the unexpired term of another councilmember.  Portola Valley is a small jurisdiction with a population of 4,200, covering a geographic area of 9.06 square miles.  All town councilmembers are required to reside within the jurisdiction and all are elected in an at-large election.  


The town council is currently considering an application to subdivide property known as Blue Oaks into 32 lots.  This property is currently zoned for residential use.  In connection with this development, an access road will be constructed which links Blue Oaks with another development (approved in 1988), Portola Glen.  When Portola Glen was approved in 1988, the town acknowledged that the most logical access road to Phase II of Portola Glen would be through what is now known as the Blue Oaks property.  


Councilmember Vian's principal residence is located approximately 950 feet from Blue Oaks and adjacent to Portola Glen.  The property is approximately 520 feet from the road alignment approved as part of the Portola Glen subdivision in 1988.  You stated that neither the Portola Glen development itself or the road alignment within Portola Glen is the subject of the decision before the town at this time.


In addition, you stated that although the bulk of the councilmember's lot is away from Portola Glen, a strip of the lot approximately 20 feet by 200 feet which runs the length of a neighbor's lot, adjoins the upper half of Portola Glen.  The 20 foot by 200 foot strip of land is restricted by an open space easement that prohibits all structures as well as landscaping and runs up a steep hill.  The councilmember is not able to see the uppermost part of this part of their property where it adjoins Portola Glen.  Councilmember Vian's principal residence is located on a parcel which is one-half acre in size, and the median size of parcels in the Portola Valley is over one acre.   

ANALYSIS

Conflicts of Interest


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


Section 87103 specifies that an official has a financial interest within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  





Section 87103(a).


According to your facts, Councilmember Vian owns property within the jurisdiction which may be affected by the subdivision decision.  If the decision will foreseeably and materially affect her real property in a manner distinguishable from the effect on the public generally, the councilmember may not participate in the decision.


The standard for materiality differs depending on whether the property is directly or indirectly involved in a decision.  Generally, if the official's property is directly involved in a decision, the effect of the decision is deemed to be material and disqualification is required.  Regulation 18702.1(a)(3) provides a list of situations in which an official's property is directly involved in a decision.  Under your facts, the councilmember's real property is not directly involved in the decision, but will be indirectly involved.


To determine materiality where the official's real property is indirectly involved in the decision, one of four tests will generally be applied.  


(1)  The effect of a decision is material if the official owns property within 300 feet of property that is the subject of a decision and the decision will have some financial effect on the property.


(2)  If the decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the official's property will receive new or substantially improved services.  


(3)  Where the official's real property is beyond a radius of 300 feet from the subject property, but within 2,500 feet, the effect of a decision will be material only if the decision will affect the value of the official's property by $10,000 or more, or the rental value of the property by $1,000 in a 12 month period.


(4)  Finally, if the official's property is located beyond a 2,500 foot radius of the subject property, the effect of a decision is material only if there are specific circumstances regarding the decision which make it foreseeable that the decision will affect the value of the official's property by $10,000 or more, or the rental value of the property by $1,000 or more per 12 month period.  


Your facts indicate that the closest boundary of the Blue Oaks project is more than 300 feet from, but within 2,500 feet of the nearest boundary of the councilmember's property.  While you stated that the Blue Oaks decision will affect the ultimate development of Portola Glen (which is adjacent to the councilmember's real property) by completing a connecting road, you also stated that neither the Portola Glen development nor the road alignment within Portola Glen is the subject of the decision before the town at this time.  The Portola Glen subdivision and location of the road was approved in 1988.  


Since the closest boundary of the subject property is more than 300 feet from, but within 2,500 feet of the councilmember's property, Regulation 18702.3(a)(3) provides that the councilmember will have a conflict of interest if the decision will have a reasonably foreseeable financial effect of $10,000 or more on the fair market value of the real property or will affect the rental value of the property by $1,000 or more in a 12-month period.


Please note that the Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Thus, we cannot determine whether the financial effect of the decision will be material.  However, all the foreseeable effects of the decision in question must be considered.  This includes the development of Portola Glen which becomes possible (and is dependent) on the decision concerning Blue Oaks.  When considered together, the development of Blue Oaks and Portola Glen (which is adjacent to the councilmember's real property) may have such an effect.  However, we leave this factual determination to you and the councilmember.

Small Cities "Public Generally" Exception


Public officials with financial interests that will be materially affected by a decision may still participate in the decision if the effect on their property is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect a significant segment of the public. (Regulation 18703.)  


Regulation 18703.1 provides a special "public generally" exception available to small jurisdictions.  Regulation 18703.1 provides that under certain specified circumstances the effect of a governmental decision on a public official's principal residence is not distinguishable from the effect on the public generally in small jurisdictions.  However, the exception is only available with respect to the public official's interest in his or her principal residence as follows: 


(a)  The effect of a governmental decision on the principal residence of a public official is not distinguishable from the effect on the public generally where all of the following conditions are met:


(1)  The public official's agency has jurisdiction over a population of 25,000 or less, covering a geographic area of ten square miles or less.


(2)  The public official is required to reside within the jurisdiction.


(3)  The public official, if he or she is an elected officer has been elected in an at-large election.


(4)  The decision does not have a direct effect (as provided in Regulation 18702.1(a)(3)) on the public official's principal residence.


(5)  The principal residence is more than 300 feet from the boundaries of the property which is the subject of the decision.


(6)  The principal residence is located on a parcel of land not more than one-quarter acre in size or, alternatively, a residential lot not larger than 125 percent of the median residential lot size for the jurisdiction.


Your facts indicate that:

