

July 13, 1995

Orry P. Korb

City Attorney

City of Galt

380 Civic Drive

Galt, California  95632





Re:  Your Request for Advice




Our File No. A-95-182

Dear Mr. Korb:


You have requested advice on behalf of City of Galt Vice Mayor Christina De La Cruz regarding the conflict-of-interest provisions of the Political Reform Act (the "Act"). 

QUESTION


Does the public generally exception of Regulation 18703.1 allow Vice Mayor De La Cruz to participate in decisions regarding the Grizzly Hollow subdivision, the boundary of which is located more than 300 feet but less than 2500 feet from her principal residence?

CONCLUSION


It appears from the facts you have provided that 

Ms. De La Cruz meets the requirements of Regulation 18703.1, the public generally exception for small jurisdictions.  Therefore, she may participate in the decisions regarding the Grizzly Hollow subdivision.

FACTS


The City of Galt covers an area of approximately 5.6 square miles according to information provided by the United States Bureau of the Census.  Galt has a population of 10,694 according to estimates of the Bureau of the Census found in the National Population Update published in 1992.


Vice Mayor De La Cruz was elected to the Galt City Council in an at-large election in November 1994.  All members of the city council must reside in the city pursuant to Government Code Section 36502.


Vice Mayor De La Cruz's principal residence is located at 899 Millson Court, in Galt's northeast area.  Her lot is an irregular shaped parcel that is not easily measured accurately but is between 7900 and 8400 square feet.  The median residential lot size in the City of Galt has not been officially determined; however, the City Planning Department estimates that the median residential lot size is between 6,500 and 7,500 square feet.  


The Grizzly Hollow subdivision is located west of Millson Court and is also in Galt's northeast area.  The western boundary of Ms. De La Cruz' lot is approximately 594 feet from the eastern boundary of the Grizzly Hollow subdivision. 


Prior to her election in November 1994, Ms. De La Cruz and her husband joined the Galt Northeast Area Homeowner's Association which was formed primarily to oppose the development of affordable housing in the Grizzly Hollow subdivision.  She is an active member of the association and her husband is currently a member of the governing board of the association.


Ms. De La Cruz and members of her immediate family do not have any other property interests or economic interests which may be affected by the decisions concerning the proposed subdivision.


Ms. De La Cruz and her husband are not seeking to obtain a mortgage loan for their home that will be affected in any way by whether Galt has been classified as a rural area by Rural Economic Community Development Service.  In addition, their property will not be affected by any decision concerning the acceptance or rejection of dedications of additional utility easements in the Grizzly Hollow subdivision.  On March 3, 1994, Vice Mayor De La Cruz and her husband applied for and were issued a residential construction permit for the construction of a patio at their home.  Construction on the patio has not been completed and they have requested that the city extend the term of the permit.


Specifically, the Galt City Council will discuss a number of issues concerning the proposed Grizzly Hollow subdivision, including the following:


1.  Whether to initiate litigation against the federal Rural Economic Community Development Service (formerly the Farmers Home Administration) to challenge the classification of Galt as a rural area for purposes of mortgage lending assistance.  This action, although directed at a government classification of the entire city, can affect the availability of financing for affordable housing units in the Grizzly Hollow subdivision.  If litigation is initiated, the council will also discuss the conduct of the litigation.


2.  What discretion the council has, what liability the city can incur, and what course of action the city should follow regarding the issuance of residential building permits for construction of affordable units in the Grizzly Hollow subdivision.  


3.  What discretion the council has, what liability the city can incur, and what course of action the city should follow if the owner of the Grizzly Hollow subdivision requests that the city accept dedications of additional utility easements that may prove important to the development of the proposed affordable housing project.

ANALYSIS

Conflicts of Interest


Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on any real property in which the public official has a direct or indirect interest worth $1,000 or more.  (Section 87103(b).)


Ms. De La Cruz owns a personal residence in which she has an interest of $1,000 or more.  Consequently, she may not participate in any decisions which will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on her real property interest.


Since her property is within 2,500 feet of the Grizzly Hollow subdivision (but more than 300 feet from the site), the effect of any decision regarding the Grizzly Hollow subdivision is considered material if the decision will affect the fair market value of her property by $10,000 or more.  (Regulation 18702.3(a)(3).)  Presumedly, you anticipate an effect of $10,000 or more, since you inquired whether the public generally exception applies.

The "Public Generally" Exception


Public officials with real property interests that will be financially affected by a governmental decision may, nevertheless, participate in the decision if the effect of the decision on their property is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, a decision must affect an official's interests in substantially the same manner as it would affect a significant segment of the public in the official's jurisdiction. (Regulation 18703.)  


Regulation 18703.1 provides a special exception applicable to small jurisdictions, if all of the requirements of the regulation are met.  This regulation requires the following:


(a)  The effect of a governmental decision on the principal residence of a public official is not distinguishable from the effect on the public generally where all of the following conditions are met:


(1)  The public official's agency has jurisdiction over a population of 25,000 or less, covering a geographic area of ten square miles or less.


(2)  The public official is required to reside within the jurisdiction.


(3)  The public official, if he or she is an elected officer has been elected in an at-large election.


(4)  The decision does not have a direct effect (as provided in Regulation 18702.1(a)(3)) on the public official's principal residence.


(5)  The principal residence is more than 300 feet from the boundaries of the property which is the subject of the decision.


(6)  The principal residence is located on a parcel of land not more than one-quarter acre in size or, alternatively, a residential lot not larger than 125 percent of the median residential lot size for the jurisdiction.


You have provided the following facts:


1.  Nature of Property Interest:  Only the principal residence of Ms De La Cruz is affected by the decision.


2.  Size of the City:  The population of Galt is approximately 11,000 and the geographic area of the city is approximately 5.6 square miles.


3.  Required Residency:  City councilmembers are required to reside within the jurisdiction.  


4.  Only Indirect Effect:  You have confirmed that none of the decisions are of the type set forth in Regulation 18702.1(a)(3).  (You must make this determination for every decision for which you intend to apply the public generally exception.)


5.  Minimum Distance:  Ms. De La Cruz' principal residence   is more than 300 feet from the proposed subdivision.  


6.  Lot Size:  Ms. De La Cruz' lot measures between 7900 and 8400 square feet and is less than one-quarter acre in size.  The lot is also not larger than 125 percent of the median residential lot size for the jurisdiction.


Therefore, as we discussed during our telephone conversation on June 29, 1995, you have determined and it appears that the requirements of Regulation 18703.1 have been met.  Accordingly, Ms. De La Cruz may participate in the decisions regarding the Grizzly Hollow subdivision.


I trust this answers your question.

