

June 28, 1995

Luis F. Hernandez

Associate City Attorney

City of El Centro

P.O. Box 2039

El Centro, CA  92244



Re:  Your Request for Informal Assistance




Our File No. I-95-183

Dear Mr. Hernandez:


This is in response to your request for advice on behalf of  Gene Brister, Mayor of El Centro under the conflict-of-interest provisions of the Political Reform Act. Since you have not provided us with specific facts, your letter is considered a request for informal assistance.

QUESTION


Is Mayor Brister prohibited from participating in a decision to impose an impact fee on new residential home permits if his source of income is a developer who has 181 units pending in the City of El Centro?

CONCLUSION


Mayor Brister may not participate in the decision to approve the impact fee if imposition of this fee will have a material financial effect on the developer.

FACTS


Mayor Gene Brister has in excess of 50 percent ownership interest in a corporation that owns and operates two radio stations located in the City of El Centro.  The radio stations derive revenue from the sale of advertising and have, within the past twelve months, received income of $250 or more from a developer.


This developer has a 222 unit single family residential subdivision tentative map, which map was approved in 1991.  Of the 222 units, 181 units remain to be built.


The El Centro Regional Medical Center has referred to the City Council a report and proposal to adopt a fee of $708.25 per residential unit to mitigate the impacts to the hospital caused by residential development in the City.  The fee is proposed to be assessed at the time a building permit is issued and would be imposed on the developer for the remaining 181 units.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.


An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.



(Section 87103.)


"Investment" means any financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest owned directly, indirectly or beneficially by the public official or his or her immediate family.  (Section 82034.)


The term "income" includes any payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift or loan.  Income of an individual also includes a pro rata share of any income of any  business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10 percent interest or greater.  (Section 82030.)


Mayor Brister has an ownership interest in the two radio stations which the corporation owns.  Accordingly, Mayor Brister may not make, participate in making, or attempt to use his official position to influence a governmental decision if the decision will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on the corporation, the radio stations or any sources of income, including the developer,  of $250 or more.


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)


In your letter you indicated that the proposed impact fee of $708.25 per unit would be imposed on the developer for the remaining 181 units in his development.  It is clearly reasonably foreseeable that this decision will affect the developer.  The next question then is, is it reasonably foreseeable that the financial effect on the developer will be a material financial effect and thus require disqualification of Mayor Brister.


The test for materiality differs depending on the specific circumstances of each decision.  For example, where an economic interest is directly before the city council, the effect is generally deemed to be material and disqualification is required.  (Regulation 18702.1(a).)


When a business entity is not directly involved in the decision, Commission Regulation 18702.2 (enclosed) provides the test for determining whether the indirect effect of a decision on a business entity is material.  We do not know the financial size of the developer who will be affected by this decision.  However, we do know that the additional cost to the developer should this impact fee be approved, would be $128,193.25.  This represents 181 remaining units times $708.25, the proposed impact fee.


Regulation 18702.2(a)(2) provides that for a business entity listed on the New York Stock Exchange or the American Stock Exchange, the effect of a decision is material if:

* * *


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $100,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S. nonindustrial corporations, in which case the increase or decrease in expenditures must be $250,000 or more.






Regulation 18702.2(a)(2)


Regulation 18702.2 sets out additional monetary thresholds for business entities which are smaller than those listed on the New York Stock Exchange or the American Stock Exchange.  Once you have learned the financial size of the developer, then you can apply the appropriate standard, remembering that the test is based on a fiscal year. 


Accordingly, if the decision to impose an impact fee on new residential permits will have a material financial effect on the developer, Mayor Brister may not make, participate in making, or use his official position to influence the decision on the proposed impact fee.


I hope this answered your question sufficiently.  If you need to discuss this, or have additional questions, please feel free to contact the Commission's Legal Division at (916) 322-5901.  






Sincerely,






Steven G. Churchwell






General Counsel






By:  Jeanette E. Turvill







Political Reform Consultant







Legal Division
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