

July 13, 1995

Barbara Booth Grunwald

Deputy County Counsel

County of Fresno

2220 Tulare Street, Fifth Floor

Post Office Box 1549

Fresno, California  93716





Re:  Your Request for Advice




Our File No. A-95-184

Dear Ms. Grunwald:


This is in response to your request for advice on behalf of Stan Oken and Sharon Levy, who are members of the Board of Supervisors of Fresno County, regarding the conflict-of-interest provisions of the Political Reform Act (the "Act"). 


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  Is Chairman Sharon Levy disqualified from participating in the county's decision whether to contract with a local hospital, Community Hospitals of Central California, Inc.  ("CHCC"), to provide medical care for the county's population?


2.  Is Boardmember Stan Oken disqualified from participating in the county's decision whether to contract with CHCC to provide medical care for the county's population?


3.  If both board members are disqualified from participating in the decision, and if pursuant to Fresno County Charter, Section 13, four affirmative votes are required to enter into a contract with CHCC, is participation by one of the members "legally required" within the meaning of Section 87101?

CONCLUSIONS


1.  Chairman Sharon Levy is disqualified from participating in the decision concerning the county's contract with CHCC.


2.  Boardmember Stan Oken is disqualified from participating in the decision concerning the county's contract with CHCC.


3.  If both board members are disqualified from participating in the decision and four affirmative votes are required to enter into a contract with CHCC, and if no other county body is authorized to approve such a contract, participation by one of the members is "legally required."

FACTS


The county is in the process of determining how to meet its mandate to provide medical care for the county's indigent population.  Last fall the Board of Supervisors retained American Practices Management, Inc. ("APM") to provide an independent assessment of the county's long-term options.


On May 9, 1995, APM presented its report, recommending that Valley Medical Center ("VMC"), the county hospital, be closed, and that the county enter into a contract with CHCC to provide these services.  The contract would be for more than $10 million annually.  


Two members of the Board of Supervisors have asked whether they have disqualifying financial interests in regard to the possible contract with CHCC.


Chairman Levy's spouse, Joe Levy, is a member of the board of directors of CHCC.  CHCC is a charitable organization, formally organized as a nonprofit corporation.  Mr. Levy receives no salary as a board member, nor does he accept reimbursement for expenses or a per diem for attending board meetings although he is eligible for both.  


Chairman Levy also indicated that she has received gifts from CHCC on two occasions in the past 12 months.  She attended the CHCC board of directors' holiday dinner on December 9, 1994, at which she received a gift.  She valued the dinner at $65 and the gift at $50.  Chairman Levy also attended the CHCC board retreat held on March 17-19, 1995.  She valued the meals and other gifts she received at $221.  Thus, in the past 12 months Chairman Levy has received gifts from CHCC in the total amount of $336.


Finally, Chairman Levy stated that she and her husband make charitable contributions to CHCC.  She also wished to know if these contributions would be disqualifying.


Supervisor Oken is the major stockholder in a corporation which owns Wonder Valley Ranch, a conference/retreat center.  CHCC has been a customer of Wonder Valley on an ad hoc basis for over 10 years.  Within the last 12 months, CHCC has used the facility once, for a retreat held August 31 and September 1, 1994.  Wonder Valley's records do not indicate exactly when the bill of slightly more than $5,500 for this retreat was paid, but the check was deposited in Wonder Valley's bank account on September 12, 1994.  Wonder Valley has received no income from CHCC in 1995.


The proposed contract with CHCC would eliminate services currently being provided by county employees and replace those employees with an independent contractor.  Section 13 of the Fresno County Charter provides:

Notwithstanding Section 44 of this Charter [regarding civil service] or other provisions of law, the County may employ independent contractors to perform any County service.  However, if the service is then being performed by County employees, contract approval shall require four affirmative votes of the Board of Supervisors.


If both Chairman Levy and Supervisor Oken are disqualified due to conflicts of interest, Charter section 13 would prevent the board from approving a contract with CHCC.  The remaining three members of the five-member Board of Supervisors would not constitute a quorum for this purpose, and no other county body is authorized to approve such a contract.

ANALYSIS


The Act was adopted by the voters in California by initiative in 1974.  The purpose of the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  A member of the Board of Supervisors is a "public official" as defined in the Act.  (Section 82048.)  


Section 87103 provides:


A public official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the following:  


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

*    *    *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

*    *    *


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  The amount of the value of gifts specified by this subdivision shall be adjusted biennially by the Commission to equal the same amount determined by the Commission pursuant to subdivision (d) of Section 89504.


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.





Section 87103 (emphasis added).

A.  Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Downey Cares v. Downey Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198.)  

B.  Materiality


Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is "materially" affected as required by Section 87103.  If the official's financial interest is directly involved in the decision, then Regulation 18702.1 applies to determine materiality.  On the other hand, if the official's financial interest is indirectly affected by the decision, then Regulations 18702.2 to 18702.6 would apply to determine whether the effect of the decision is material.

C.  Public Generally

