

June 30, 1995

Barry Karleskint

623 Jeffrey Drive

San Luis Obispo, CA  93504-1021



Re:  Your Request for Advice




Our File No. I-95-199

Dear Mr. Karleskint:


This is in response to your request for advice under the conflict-of-interest provisions of the Political Reform Act.

Since your letter did not provide all pertinent facts, it appears that your request is one of general assistance.  We therefore consider your letter a request for informal assistance.

QUESTION


Will the "public generally" exception permit you to participate in decisions concerning a proposed creek ordinance which will affect the value of your personal place of residence?

CONCLUSION


You have not provided sufficient facts for us to analyze and apply the "public generally" exception to your question.  However, to invoke the "public generally" exception, the creek ordinance must affect your real property interests in substantially the same manner as it affects 10 percent or more of the population, property owners, homeowners or households in your jurisdiction, or affect 5,000 individuals who are residents in your jurisdiction.

FACTS


You are presently the Chairman of the San Luis Obispo Planning Commission.  The Commission will be considering a draft creek ordinance that will give the city definitions of creeks and waterways, standards on setbacks and conforming/nonconforming lots/developments and other related items.  


Your primary residence is located, literally, on a drain channel that is culverted along the property line of your lot.  Your neighborhood is composed of property owners that have lived there 25 to 30 years.  You believe, therefore that it is very stable and not subject to much selling and moving.  You stated however that the proposed ordinance may well affect your property, depending on how it finally is approved.


You believe the proposed ordinance will have "city wide impact" and have provided a map.  In your letter you contend the map shows that the 45 percent of the city is within 300 feet of a drain or channel. 

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  





(Section 87103(b).)


You own your residence within the City of San Luis Obispo.  Thus, you have an interest in real property and may not make, participate in making, or attempt to use your official position to influence a governmental decision if the decision will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on your real property interest.  (Emphasis added.)  


The standard for determining materiality applicable to real property is dependent on whether the real property is directly or indirectly involved in the decision.  If the decision directly affects your real property interests, then disqualification is required unless the decision will have no financial effect on the real property interest.  (Regulation 18702.1.)


A decision will have a direct effect on real property if:


(A)  The decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of real property in which the official has a direct or indirect interest (other than a leasehold interest) of $1,000 or more, or a similar decision affecting such property;


(B)  The decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of such property;


(C)  The decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on such property; or


(D)  The decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.




Regulation 18702.1(a)(3)


The proposed creek ordinance is not a decision which involves zoning or rezoning, sale, purchase, or lease, nor are you the applicant in a permit, license or other land use entitlement. Rather, the creeks, channels or waterways are the subject of the decision.  Property owners which may be near a creek, or have a creek traverse there property, will be indirectly affected by the ordinance.  (Robbins Advice Letter, No. A-92-174.)  Accordingly, the proposed creek ordinance will not have a direct affect on your property.


However, disqualification may still apply if the decision will have an indirect affect on your property.  An effect is deemed material as to real property which you own if:


(1)  The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.


(2)  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.




Regulation 18702.3


You indicated in your letter that one such drain channel is culverted along the property line of your lot.  Your property is within 300 feet of the property which is the subject of the creek ordinance.  Therefore, decisions related to the creek ordinance will have a material financial effect on your real property interests.

"Public Generally" Exception


Public officials with financial interests which will be materially affected by a decision may still participate in the decision if the effect on their property is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply in this instance, the creek ordinance must affect your real property interests in substantially the same manner as it would affect:


(i)  Ten percent or more of the population in your jurisdiction;


(ii)  Ten percent or more of all property owners, all home owners, or all households in your jurisdiction; or

* * *


(B)  The decision will affect 5,000 individuals who are residents of the jurisdiction.


The exception applies to population figures, number of property owners, home owners, or households, or number of individuals who will be affected by the decision.  Neither your letter nor your map provides the figures necessary for us to analyze the "public generally" exception to the decisions regarding the creek ordinance.  You indicated however that the City Community Development Department and the City Attorney's Office would be providing you with additional numbers on the effects on the city.  Hopefully, this additional information will be in a manner for you to apply the above standard to determine if the "public generally" exception has been met.  


I hope this has been of help to you.  If you have any additional questions, please feel free to contact the Commission's Legal Division at (9l6) 322-5901.





Sincerely,





Steven G. Churchwell





General Counsel

