

July 13, 1995

Ann Veneman

Secretary of Agriculture

California Department of Food and Agriculture

1220 N Street, Room 409

Sacramento, CA 95814



Re:
Your Request For Advice




Our File No. A-95-203

Dear Secretary Veneman:


We respond to your request for advice regarding the disclosure and disqualification procedures under the conflict-of-interest provisions of the Political Reform Act (the "Act). 

QUESTION


What are the requirements for disclosure when a public official disqualifies herself from making or participating in a government decision?

CONCLUSION


The Act requires that the public official disclose the nature of the financial interest which compels her disqualification from the decision.  The disclosure must be in writing.  Additionally, the disclosure must be made a part of the agency's official record of the proceeding or must be presented to the official's supervisor or appointing power.

FACTS


You are the California Secretary of Agriculture.  Prior to your appointment, you practiced law and were a director of Calgene, an agricultural biotechnology company.  As an attorney, you represented the Dole Food Company and the Gallo Winery.  You had no partnership interest in your former law firm and you did not receive income directly from the clients you represented.  You did receive income as a director of Calgene.  Upon appointment to your current position, you resigned from that company.


You now wish to disqualify yourself from any official duties that may create the appearance of a conflict of interest based on your previous private sector employment.  You have prepared a recusal letter detailing the areas in which you will disqualify yourself and the reasons why you believe disqualification is appropriate.  You have delegated to your general counsel the authority to determine what matters may give rise to an appearance of a conflict based on your prior private sector employment.

ANALYSIS


The conflict-of-interest provisions of the Act provide that a public official may not make, participate in making, or otherwise attempt to influence a government decision in which the official knows or has reason to know that she has a financial interest.  (Section 87100.)  An official has a financial interest in a government decision when it is reasonably foreseeable that the decision will materially affect her interests in a manner distinguishable from effect on the public generally.  (Section 87103.)


An official's financial interests include, among other things, any source of income of $250 or more in the twelve months preceding the decision.  (Section 87103.)  A source of income includes a pro-rata share of the income of any business entity or trust in which the official, her agent, spouse or dependent children, has a ten percent or greater ownership or beneficial interest.  (Section 87103.)  


Both your former law firm and Calgene have been sources of income to you within the preceding twelve months.  Dole Food Company and the Gallo Winery have not been sources of income to you because you did not have an ownership interest in your former law firm.  Accordingly, you may have a conflict of interest in any decision in which it is reasonably foreseeable that either your law firm or Calgene may be affected in a material manner, distinguishable from the decision's effects on the public generally.  The requirements that the effect on your financial interest be reasonably foreseeable, material, and distinguishable from the effect on the public generally, are jurisdictional.  Each of these requirements must be met before the Act requires your disqualification.  Whether these requirements are met for a particular decision is fact specific and depends on the government decision involved.  The Act does not require blanket disqualification from government decisions.  (Yates Advice Letter, No. I-95-166.)


A public official may choose to disqualify herself based on the appearance of conflict even though such action is not required by the letter of the law.  (Rutherford Advice Letter, No. A-94-336.)  In such cases, however, the disqualification procedure provided in the Act is not strictly applicable, although it may be useful by analogy.


In each decision in which an official chooses not to act because of the decision's effect on the official's financial interest, the Act requires the official to disclose in writing the nature of the financial interest necessitating disqualification.  (Regulation 18700(b)(5).)  This requirement is not met by a blanket recusal letter submitted in advance of all decisions.  Rather, it is necessary to prepare a separate written disclosure for each decision in which you choose not to act based on a conflict.  The disclosure may either be in the form of a letter to the appointing authority, in your case, the Governor, or it may take the form of an agency memorandum made an official part of the agency's record of the decision.  (Regulation 18700(b)(5).)  The financial interest giving rise to the disqualification must be disclosed in a manner equivalent to the disclosure contained in the official's annual statement of economic interests.  (Yates Advice Letter, supra.)


We trust that this advice answers the questions raised in your request.  Should you have any additional questions concerning your duties under the Act, please feel free to contact the undersigned at (916) 322-5785.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Daniel E. Muallem





Counsel, Legal Division
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