


July 27, 1995

Jane K. Willet

2433 Bunya Street

Newport Beach, CA  92660




Re:  Your Request for Advice 





Our File No. A-95-212

Dear Ms. Willet:


This is in response to your letter requesting advice regarding the provisions of the Political Reform Act (the "Act") regulating the appropriate use of campaign funds on behalf of Orange County Supervisor Marian Bergeson.

QUESTION


Can Supervisor Bergeson use existing campaign funds to refund a contribution made to her in 1986 by a contributor who defrauded investors of their pension funds?

CONCLUSION


Supervisor Bergeson may use her existing campaign funds, but not surplus funds, to refund the contribution to the investors since the return of the funds is directly related to a political purpose. 

FACTS


In 1986, Orange County Supervisor Marian Bergeson received a contribution in the amount of $400 from William E. Cooper.  The contribution was made to her then existing Senate officeholder committee.  Supervisor Bergeson established a second Senate committee which has not been terminated.  The funds in this committee are now surplus funds.  Finally, Supervisor Bergeson has

an existing committee for her county supervisor's seat.


An ad hoc committee called the First Pension Ad Hoc Investors' Committee has been recently formulated to work with over 7,000 investors who allegedly were victimized by William E. Cooper through his First Pension Company.  First Pension was an administrator for self-directed pension plans.  It is alleged that Mr. Cooper commingled and misappropriated investors' money for his personal use, in excess of $124 million.  Thousands of dollars of those funds were apparently used by Mr. Cooper to make political contributions, including a $400 contribution to Supervisor Bergeson in 1986.  The fraudulent scheme has been widely covered by the local media, including the Orange County Register.


Mr. Cooper has been found guilty of fraud and has been sentenced to 10 years in prison for operation of the scheme to defraud investors of their retirement savings.  The ad hoc committee has asked Supervisor Bergeson for the return of the $400 contribution made to her in 1986.  The monies would be deposited with a court appointed receiver, Donald W. Henry, who has been charged with the recovery of the investors' assets.


According to a telephone conversation with you on

June 19, 1995, Supervisor Bergeson would like to comply with the ad hoc committee's request in order to maintain credibility with her contributors and constituents.

ANALYSIS


The general rule of the personal use law is that any expenditure of campaign funds must be, at a minimum, reasonably related to a political, legislative, or governmental purpose.  (Section 89512.) 


Furthermore, Section 89513(f)(1) prohibits the use of campaign funds to make personal gifts unless the gift is directly related to a political, legislative, or governmental purpose.  This provision goes on to state:  "The refund of a campaign contribution does not constitute the making of a gift."


There is no specific provision to govern the return of contributions directly to contributors or to other persons.  With respect to a refund directly to contributors, the general rule of the personal use laws applies, and if there exists a reasonable relationship to a political, legislative, or governmental purpose for returning a contribution, the requirements of the personal use laws would be satisfied.  Therefore, we have advised that whether a particular plan to refund contributions has the requisite political, legislative, or governmental purpose and is, therefore, permitted by the personal use laws shall be determined on a case-by-case basis.  (Hiltachk Advice Letter, No. I-90-053; Peri Advice Letter No. A-93-183; and Hertzberg Advice Letter, No. I-94-082.)


Under the facts presented, however, the payment would not constitute a return of contributions since the payment would not be made to the contributor, William E. Cooper.  The return of the contribution would be made to a group of investors who were defrauded of their retirement savings by the contributor, and who now ask that Supervisor Bergeson return a contribution made to her by Mr. Cooper in 1986.  The monies would be deposited with a class action claims administrator who has been appointed by the court to recover the investors' assets.  Based on these facts, it appears that a personal gift to individual investors would ultimately result.


Also under the facts presented, the sole purpose for making the gift is to maintain credibility with the candidate's contributors and constituents.  Presumably, this will be accomplished by returning to investors a $400 contribution made by Mr. Cooper to the candidate in 1986, which was apparently made from assets of a pension fund.  The campaign contribution will not be returned directly to any individual, but will be deposited with a claims administrator of the court who is responsible for recovering the defrauded investors' assets.


Thus, we conclude that if Supervisor Bergeson makes the $400 gift to the investors in order to maintain credibility with her contributors and constituents, there is a direct relationship to a political purpose for the making of the gift.  Therefore, the expenditure may be made from her existing officeholder account since it is in connection with her existing candidacy.  However, please note that this letter in no way implies that Supervisor Bergeson has a legal obligation to make the payment. 


Should you have any questions, please contact me at 

(916) 322-5660.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Luisa Menchaca





Counsel, Legal Division
