

July 19, 1995

Richard C. Burton

City of Turlock

Office of the City Attorney

900 North Palm Street

Post Office Box 1526

Turlock, California  95380





Re:  Your Request for Advice




Our File No. A-95-216

Dear Mr. Burton:


We respond to your request for advice regarding City of Turlock Councilmembers Larry Rumbeck and John Lazar under the conflict-of-interest provisions of the Political Reform Act (the "Act). 

QUESTION


Do either Mr. Rumbeck or Mr. Lazar have a conflict of interest that would require them to abstain from participating in a decision regarding the city's policy on school facility impact mitigation requirements for new development?

CONCLUSION


Based on the facts provided in your request, Councilmember Rumbeck does not have a conflict of interest in the decision regarding school facility impact mitigation requirements.  Councilmember Lazar does have a conflict of interest based on his receipt of over $250 in income within the past twelve months from a developer who is in the process of acquiring property for development in the City of Turlock.

FACTS


There is an existing dispute between developers and the Turlock School District involving the amount of school facility impact fees that should be paid for new development.  The developers currently have the choice of paying a school facility impact fee at the time of pulling the building permit and passing along the fees in the price of the home, or joining a Mello-Roos district where the amount of the fee is amortized over twenty years and paid by the ultimate homeowner through the homeowner's tax bill.


Under current law, the city must provide for mitigation of school facility impacts at the time of approval of the tentative map.  The city conditions tentative maps subject to this mitigation by requiring the developer to obtain a letter of satisfaction from the school district that adequate provision has been made to mitigate the impact of the subdivision on school facilities.


Local developers have asked the city council to change its policy and set a specific dollar amount as adequate mitigation.  The developers argue that the current level of impact fees makes newly developed properties more difficult to sell.


Councilmember Rumbeck is a licensed real estate broker who operates his own sales office.  Mr. Rumbeck has not received any commission income from the sale of property by developers.  Councilmember Lazar is a licensed real estate salesman who has his license placed with a local broker.  In December of 1994, 

Mr. Lazar received a commission in excess of $250 from a party who has developed property in Turlock in the past and who is currently in the process of acquiring property for development.

ANALYSIS


The conflict-of-interest provisions of the Act prohibit a public official from making, participating in making, or otherwise attempting to influence a governmental decision in which the official knows or has reason to know that he or she has a financial interest.  (Section 87100.)  A public official has a financial interest in a governmental decision, within the meaning of the Act, when it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on any one of five enumerated economic interests, including a source of income of $250 or more within the twelve months preceding the decision.  (Section 87103.)


Both Mr. Rumbeck and Mr. Lazar are public officials under the Act.  (Section 82048.)  Mr. Rumbeck has no identifiable economic interest which, based on the facts you have submitted, may reasonably foreseeably be materially affected by the decision in question.  However, Mr. Lazar has received potentially disqualifying income from a developer in the City of Turlock.  We therefore continue this analysis solely with regard to Mr. Lazar.


The question of whether a decision's effects on a source of income are reasonably foreseeable is a question of fact.  Absolute certainty is not required; however, a mere possibility is insufficient to rise to the level of being reasonably foreseeable.  An effect may be said to be reasonably foreseeable when it is substantially likely to occur.  (In re Thorner (1975) 1 FPPC Ops. 198.)  It is reasonably foreseeable that the decision on impact mitigation fees will have an effect on Mr. Lazar's source of income.  As the developers have proposed the change in current city law based on their belief that the current level of impact fees makes newly developed properties more difficult to sell, it appears substantially likely that a decision to lower fees will have some effect on a developer's sale of homes.  


Once we have determined that some effect on the official's source of income is reasonably foreseeable, we turn to an analysis of whether the reasonably foreseeable effect is material.  Materiality is determined by reference to Commission regulations.  The Commission's materiality regulations are divided into two broad categories based upon whether the official's financial interest, in this case the developer source of income, is directly or indirectly affected by the decision before the official.  A decision directly affects an individual source of income to a public official when that individual, either personally or through an agent: (1) initiates a proceeding by filing an application, claim, appeal, or similar request; (2) is a named party in, or is the subject of, the proceeding or decision before the official or official's agency; or, (3) the decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with the subject person.  (Regulation 18702.1(b).)  Under your facts, the developer source of income does not appear to be directly affected by the decision before the city council.  We therefore analyze materiality under the indirect effect standard.


Under Regulation 18702.6, a decision's indirect effect on an individual source of income to a public official is material if the decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities by $1,000 or more.  Although your facts have not quantified the effect on the developer source of income, we assume that lowering the impact mitigation fees will have an effect on the developer's income, investments, assets or liabilities by at least $1,000.  This assumption is based on the fact that the developers themselves requested this change in law to make the sale of homes more easy to sell.  We assume that increased sales of homes will therefore affect the developer in question by at least $1,000.  Accordingly, Mr. Lazar would be disqualified from participating in the decision.


We trust that this response adequately addresses the issues raised in your request.  Should you have any additional questions, you may contact the undersigned at (916) 322-5660.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Daniel E. Muallem





Counsel, Legal Division
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