SUPERSEDED IN PART BY I-99-145 (KING)
July 18, 1995

Honorable Toni I. Gallagher

Dana Point city Councilmember

34365 Dana Strand Road #2

Dana Point, CA  92629

Jerry M. Patterson

Burke, Williams & Sorenson

3200 Park Center Drive, suite 750

Costa Mesa, CA  92626

Re:
Your Requests for Advice 

Our File Nos. A-95-220 and A-95-221

Dear Councilmember Gallagher and Mr. Patterson:

This is in response to your letters requesting advice regarding the responsibilities of Councilmember Gallagher under the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  As we stated in our letter of July 10, 1995, we have merged tY\e two requests into this single response.

Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice. (In re Oglesby (1975) 1 FPPC Ops. 71.)
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QUESTION
May Councilmember Gallagher avoid disqualification from decisions affecting a customer of her business by returning income to which the business would be entitled, or turning the payments over to charity?

CONCLUSION
If the councilmember's business returns the check or signs it over to charity, the councilmember may participate in the decision affecting the customer of the business.

FACTS
The city council will soon be considering an appeal of an application for the building of a car wash in the City of Dana Point.  The application had been denied by the Dana Point Planning

Commission on April 19, 1995.  The applicant on the project is Mel Shapiro.  The land on which the project is situated is owned by Larry Shank.

Councilmember Gallagher and her spouse jointly own the AAA Safe-Home Alarm Company (“AAA”) which sells and installs alarm systems for residential and business use.  According to the facts submitted by the councilmember, on June 7, 1995, AM was contacted by telephone by a customer, Larry Shank, who wanted a residential alarm system installed.  The following day the councilmember's spouse met with Mr. Shank and surveyed the premises.  Mr. Shank signed the three required contracts and waived his right to cancel the contract in order that the alarm system be immediately installed.  Mr. Shank paid AM $545 for installation and $60 for the first three months of monitoring for the system.

You stated that Mr. Shank repeatedly asked that the alarm system be installed immediately and even suggested that the wiring be left exposed.  He also requested that the check for the full payment be deposited immediately.  On June 12, 1995, most of the system had been installed and was in working condition.  The councilmember's spouse notified Mr. Shank that the final connections on the system had to wait for the removal of two dogs owned by the tenant.

On June 22, 1995, John P. Yeager wrote to City Attorney Patterson.  Mr. Yeager stated that since Mr. Shank owned the property at which the car wash would be built, and had, on June 12, 1995, paid AM $650 to install an alarm system in other property that Mr. Shank owned, Councilmember Gallagher had a conflict of interest in decisions affecting Mr. Shank, including the Shapiro application.
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AAA has not cashed the check.  On June 26, 1995, councilmember Gallagher contacted this office requesting advice with respect to the effect of the nonnegotiated check from Mr. Shank held by AAA.

ANALYSIS
Economic Interests
Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

Section 87103(c).

Thus, any person or business that has made any payment to the councilmember in the past 12 months is a source of income for the purposes of Section 87103.  In addition, Section 82030 provides that the income of an individual also includes a pro-rata share of any income-of any business entity-or trust~n which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  Since the councilmember and her spouse wholly own the business, the councilmember's pro rata share of income to AM would be her 50 percent ownership interest, plus one-half of her spouse's interest.  (See, Bloom -Redibaugh Advice Letter, Our File No. A-94-399.)  Thus, those persons that paid AAA$375 or more in the past 12 months are also considered sources of income to the councilmember and the councilmember may not participate in any decision that will reasonably foreseeably have a material financial effect on that person or business.

Pursuant to the facts, AM completed the installation of an alarm system for Larry Shank on June 12, 1995.  Mr. Shank provided the councilmember's spouse $545 for installation and $60 for the first three months of monitoring for the system.  Despite Mr. Shank's repeated requests that the check for the payments be deposited immediately, AAA held the check.

Our File Nos. A-95-220 and A-95-221 

Page 4

In the past we have advised that income is not considered “received” for purposes of the Act if the official signs over the check to a charitable organization and foregoes any income tax deduction for the charitable donation.  (Vose Advice Letter, No, A-86-318.)

[W]e conclude that Mr. Blair may avoid disclosure of income from Starboard and may participate in decisions affecting Starboard if he takes these steps.  We think that endorsing the check directly to the charitable organization is preferable to accepting the check from Starboard in the normal course of business and writing a separate check to the charitable organization.  If Mr. Blair never deposits the check from Starboard, he is in the best position to state that he has received no income from Starboard.  Please keep in mind that he also must forgo any income tax deduction for the charitable donation.

Marshall Advice Letter, No. A-88-129.

Additionally, we have advised in the Albano Advice Letter, No. A-92-191, that an official may participate in decisions affecting the person that the official has provided services to if the official refuses to accept compensation from the person for the services.
  Implicit in this return policy is the fact that the check not be held for an inordinate amount of time.  This exception must be applied on a case-by-case basis.

The facts indicate that:

On Thursday, June 8, 1995, Mr. Shank paid AAA $545 for installation and $60 for the first three months of monitoring for the system-.

On Monday, June 12, 1995, the system had been installed.
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On Friday, June 23, 1995, the city received a letter from the attorney for Mr. Shapiro and Mr. Shank which stated that by virtue of the business transaction initiated by Mr. Shank, the councilmember had a. conflict of interest.

On Monday, June 26, 1995, Councilmenber Gallagher contacted this office requesting advice with respect to the effect of the nonnegotiated check from Mr. Shank held by AM.

Under these facts, it appears that the councilmember may do either of the following prior to the decision:

1.  Pursuant to the Marshall Advice Letter, No. A-88-129, the councilmember may participate in decisions affecting Mr. Shank if the councilmember endorses the check directly to a charitable organization.

2.  Pursuant to the Albano Advice Letter, No. A-92-191, the councilmember may participate in the decision if she refuses to accept the compensation from Mr. Shank by returning the check.

Both of these remedies apply only if income of $250 or more has not been previously received from Mr. Shank in the past 12 months, and if income of $250 or more is not promised.  For example, the monitoring contract creates a promise of continuing income that must be dealt with in one of the manners set forth above.  (See Section 87103(c).)  If Mr. Shank is a source of promised income in excess of $250, the councilmember will be prohibited from participating in any decision that will have a reasonably foreseeable and material financial effect on Mr. Shank.

Continuances
We have not specifically addressed the councilmember's second question pertaining. to voting on continuances.  The-decision to continue the matter in question has already occurred, without the councilmember's participation.  Thus, the question is hypothetical in nature at this time.

However, please be aware that while generally each decision is analyzed independently with respect to foreseeability and materiality, some decisions may be too interrelated to be considered separately.  (Miller Advice Letter, No. A-82-119.)  This would be the case, for example, if one decision would, in essence, determine another decision for which the official has a conflict of interest.  Under such circumstances, if the official must disqualify himself or herself from participating in one of the decisions, he or she is also disqualified from participating in the other related decisions.  Such might be the case with respect to a vote to continue a matter that might otherwise pass
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or fail absent the continuance.  However, we would need specific facts and circumstances to make this determination.

If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John W. Wallace

Counsel, Legal Division
�  Government Code Sections 81000-91015.  All statutory references are to the Government Code unless otherwise indicated.  Commission regulations appear at 2 California Code of Regulations, Sections 18000-18995.  All references to regulations are to Title 2, Division 6 of the California Code of Regulations.


�  In the same letter, however, we advised that if the official cashes or deposits the client’s check for whom he or she has rendered services, the official has received compensation from the client.  “There is no authority to conclude that under such circumstances the official has not received income.  In addition, unlike the gift statute, which expressly excludes gifts which are returned, donated to a charitable organization, or reimbursed within 30 days of receipt, no such statutory authority exists for income.”  (Albano Advice Letter, No. A-92-191.)





