

August 17, 1995

Philip Buchanan

Bolinas Community Public Utility District

Box 390

270 Elm Road

Bolinas, California  94924





Re:  Your Request for Advice




Our File No. A-95-228

Dear Mr. Buchanan:


You have requested advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act") as they pertain to members of the Bolinas Community Public Utility District ("BCPUD" or "district").


You have also requested advice regarding the doctrine of incompatible offices, which is not under the jurisdiction of the Act.  Please contact the Attorney General's Office regarding this matter.

QUESTIONS


1.  May a proposed ordinance for the BCPUD allow a BCPUD director with a conflict of interest to speak to an issue, but not vote on the issue, and to participate in other decisions which conflict with Sections 87100 and 87103 of the Act?


2.  Does the Act distinguish between a financial and fiduciary conflict of interest?


3.  May a BCPUD director also serve on the board of a Joint Powers Authority ("JPA") and vote on matters affecting the JPA?

CONCLUSION


1.  No.  Under the Act, a public official may not participate in any governmental decision if he or she has a financial interest which will be foreseeably and materially affected within the meaning of Sections 87100 and 87103. "Participation" in a governmental decision includes speaking, as well as voting, on an issue.


2.  No. The Act does not distinguish between a financial and a fiduciary conflict of interest.  


3.  The Act does not prohibit a BCPUD director from serving on the board of a JPA.  Under the Act, if the BCPUD director does not have a financial interest in the JPA, he or she may participate in BCPUD decisions which may affect the JPA.  However, other provisions of law may apply.  Please contact the Attorney General's Office regarding the doctrine of incompatible offices.  Additionally, review the BCPUD's statement of incompatible activities.  

FACTS


You have presented us with a draft ordinance for the BCPUD which generally seeks to distinguish between financial and fiduciary conflicts of interest for purposes of district officials only.  For example, where a fiduciary conflict of interest exists, the ordinance would permit the district governing member with the conflict to speak to an issue while prohibiting the member from voting on the issue.


One of BCPUD's directors serves on the board of a JPA, which has the authority to enter into financial agreements.  The role of  the JPA is to develop public recreational facilities for the residents of the school and utility districts.  You have inquired as to whether the director can participate in BCPUD matters affecting the JPA.  

ANALYSIS

Conflicts of Interest


Section 87100 prohibits any public official from making, participating in, or using his or her official position to influence a governmental decision in which he or she knows or has reason to know he or she has a financial interest.  An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family, or on:       



(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.



(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.



Section 87103.


As can be seen from Section 87103, a conflict of interest is based upon an official having a financial interest in a governmental decision and it is reasonably foreseeable that the financial interest will be materially affected by a governmental decision.  The Act does not define or regulate what the proposed ordinance referred to as a "fiduciary" conflict of interest.


The Act defines and regulates the conduct of all public officials, which includes district officials, with respect to any district decisions.  However, Section 81013 provides as follows:


Nothing in this title prevents the Legislature or any other state or local agency from imposing additional requirements on any person if the requirements do not prevent the person from complying with this title.  If any act of the Legislature conflicts with the provisions of this title, this title shall prevail.  (Emphasis added.)


Therefore, in order for the ordinance to comply with state law, it must be drafted in a manner consistent with the conflict- of-interest provisions of the Act.  In general, the proposed ordinance provides an incorrect interpretation of the conflict-of-interest provisions, and, therefore, is not in compliance with the Act.  Please note some of the following provisions of the ordinance which are not in compliance with the Act:


1) The Act does not distinguish between a fiduciary and financial conflict of interest.


2) The definition of "participation" must be in compliance with Regulation 18700(c).


3) A director with a conflict of interest may only appear in his or her private capacity as a member of the public pursuant to Regulation 18700.1(a).


4) The section of the ordinance entitled "Necessity" would subject a director to a violation of the Act.  Regulation 18701 sets forth the only allowable provisions for legally required participation.


5)  The section entitled "Disqualification" is contrary to Regulation 18700(b)(5), which states that a disqualified official must disclose his or her financial interest.


I have enclosed a copy of Regulation 18700, which defines making and participating in making a governmental decision, Regulation 18700.1, which defines using official position to influence a governmental decision, and Regulation 18701, which defines legally required participation.  Please refer to these, as well as the applicable statutes (Sections 87100, 87101 and 87103) in redrafting the ordinance.  You may also want to consider whether the ordinance is even necessary since it suggests language which is clearly in violation of the Act and does not impose additional requirements, as allowed by the Act.

Incompatible Offices


The Act does not prohibit a BCPUD director from serving on the board of a JPA.  However, the doctrine of incompatible offices is under the jurisdiction of the Attorney General's Office.  Please contact that office for guidance.  In addition, please refer to the statement of incompatible activities for the BCPUD to ascertain if there is a problem with a director also serving on the board of the JPA.


I trust this answers your questions.



Sincerely,



Steven G. Churchwell



General Counsel

