




August 21, 1995

Mary Juanita Wood

Associate General Counsel

San Diego Gas & Electric

P.O. Box 1831

San Diego, CA  92112-4150






Re:
Your Request for Informal Assistance


Our File No. I-95-232

Dear Ms. Wood:


This is in response to your letter requesting follow-up advice on behalf of Alberto Abreu regarding his responsibilities as a former employee of the San Diego County Air Pollution Control District pursuant to Section 87406.1 of the Political Reform Act (the "Act").  


Please note that Commission advice is the application of the law to a specific set of facts provided by the requestor.  Since your advice pertains to general categories of decisions that may arise in the future, we are treating this follow-up request as a request for informal assistance.  Moreover, Commission advice is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


In which types of proceedings of the San Diego County Air Pollution Control District will Mr. Abreu be prohibited from appearing on behalf of San Diego Gas & Electric Company by the "revolving door" provision contained in Section 87406.1?

CONCLUSION


Section 87406.1 would apply to all communications to the San Diego County Air Pollution Control District which made for the purpose of influencing regulatory action as discussed below.  This would be the case in any proceeding.

FACTS


San Diego Gas & Electric Company (SDG&E) has recently hired Mr. Abreu as a senior environmental analyst.  Prior to accepting employment with SDG&E, Mr. Abreu was employed with the San Diego County Air Pollution Control District (the "district") from August 1989 to March 1995.  During Mr. Abreu's tenure with the district, Mr. Abreu held the following positions: associate engineer, acting senior engineer, and senior engineer.  Each of these positions is designated in the conflict of interest code of the San Diego Air Pollution Control Board.


You have asked whether the "revolving door" provision contained in Section 87406.1 restricts Mr. Abreu's ability to appear before the district on behalf of SDG&E regarding the following:


1.  Permit related actions, such as permit submittal, permit review and meeting with the district staff to discuss and negotiate permit issues.


2.  Responding to district informational requests, including emission inventory information.


3.  Seeking interpretation of existing rule provisions.


4.  Seeking policy determinations and interpretation of existing regulatory provisions.


5.  Attending and participating in public workshops held by the agency for the purpose of gathering information, but which do not involve regulatory decisionmaking.


6.  Attending and observing, but not participating in, district sponsored rule development public workshops.


7.  Participating in SDG&E/APCD nonrulemaking efforts.


8.  Attending APCD inspections and resolve compliance issues, including equipment start-ups.


9.  Discussing nonrule development issues with district staff.


10.  Attending district sponsored rule development public workshops involving proposed rules.


11.  Attending hearing board hearings, including variance petitions and permit action appeals


12.  Attending air pollution control board rule adoption hearings.

ANALYSIS

Section 87406.1


As we discussed in our prior letter, the Act includes several provisions that provide restrictions on the postgovernmental activities of public employees.  Section 87406.1 applies specifically to former employees of air pollution control districts or air quality management districts.  Section 87406.1(b) provides that:


[N]o former officer or employee of a district who held a position which entailed the making, or participation in the making, of decisions which may foreseeably have a material effect on any financial interest, shall, for a period of one year after leaving that office or employment, act as agent or attorney for, or otherwise represent, for compensation, any other person, by making any formal or informal appearance before, or by making any oral or written communication to, that district board, or any committee, subcommittee, or present member of that district board, or any officer or employee of the district, if the appearance or communication is made for the purpose of influencing regulatory action.






(Emphasis added.)


Section 87406.1 prohibits any communication made for the purpose of influencing regulatory action for one year.  As we stated in our prior letter, we would interpret "regulatory action" to include every rule, regulation, or other action in any rate-making proceeding or any quasi-legislative proceeding before the district.  


However, by the express terms of the statute, communications that are not for the purpose of influencing regulatory action are not prohibited.  Thus, Mr. Abreu may do the following:


1.  Respond to district informational requests, including providing emission inventory information.


2.  Seek interpretation of existing rule provisions.


3.  Seek policy determinations and interpretation of existing regulatory provisions.


4.  Attend and observe, but not participate in, district sponsored rule development public workshops.


Moreover, influencing other proceedings of the former employer is similarly not prohibited by the language of the statute.  This would include:


1.  Permit related actions, such as permit submittal, permit review and meeting with the district staff to discuss and negotiate permit issues.


2.  Attending and participating in public workshops held by the agency for the purpose of gathering information, but which do not involve regulatory decisionmaking.


3.  Attending APCD inspections and resolving compliance issues, including equipment start-ups.


4.  Other nonregulatory proceedings.

