August 29, 1995

Michael P. Murphy, Deputy

County of San Mateo

Hall of Justice and Records, Third Floor

401 Marshall Street

Redwood City, CA  94063







Re:  Your Request for Advice








Our File No. A-95-235

Dear Mr. Murphy:


This is in response to your letter requesting advice on behalf of San Mateo County Planning Commissioner, Jon Silver regarding his responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTION


May Planning Commissioner Silver participate in San Mateo County Planning Commission's consideration of proposed amendments to a local ordinance concerning the county's Local Coastal Program?

CONCLUSION


Planning Commissioner Silver may participate in the decisions, provided there will be no reasonably foreseeable and material financial effect on his business or other economic interests, as discussed below. 

FACTS


The County of San Mateo adopted a Local Coastal Program in 1981 pursuant to state law that consists of a land use plan and implementing zoning regulations which apply to unincorporated land included within the coastal zone.  (Public Resources Code 30000 et seq.) 


There are approximately 205,000 separate assessor's parcels within the incorporated and unincorporated areas of San Mateo County, totaling approximately 298,000 acres.  Of the total parcels, approximately 25,000 are located in the unincorporated area of the county over which the county exercises land use authority.  Approximately 77,000 acres of largely undeveloped rural land lies within the San Mateo County Coastal Zone.  Additionally, several small unincorporated urban communities are located within the Coastal Zone.


The San Mateo County Planning Commission serves as an advisory body to the County Board of Supervisors and, by law, is required to make recommendations with respect to amendments to the San Mateo County Local Coastal Program.
 A series of amendments to the San Mateo County Local Coastal Program have recently been proposed, affecting both the rural and urban areas of the unincorporated San Mateo County Coastal Zone.  As proposed, the amendments would reduce development potential on lands within the Coastal Zone.


Because the proposed action is a legislative action, there is no applicant, and no permit, license, or other entitlement for development currently before the planning commission in conjunction with these proposed amendments.  It is anticipated that the planning commission will begin discussions and deliberations on these proposed amendments at public meetings, and make recommendations to the San Mateo County Board of Supervisors on the amendments.


The San Mateo County Association of Realtors (SAMCAR) is a nonprofit trade association representing most realtors in San Mateo County.  SAMCAR has approximately 2,500 realtor members, who pay annual membership dues in the amount of $220 a year.  SAMCAR's gross annual receipts are between $1 million and $10 million a year.  


SAMCAR provides a number of real estate related services to its members, including professional education services, organization of real estate tours, lockbox replacement services, and compilation and distribution of multiple listing books.  SAMCAR also has a government relations function, and appears before local governmental bodies to represent the general interests of its membership.  SAMCAR owns no real property within the area affected by the proposed local coastal program amendments.  SAMCAR has appeared before the planning commission, and gone on record as opposing the proposed amendments.


Commissioner Silver owns a document delivery service in San Mateo County, which he operates as a sole proprietorship.

Commissioner Silver currently has a "letter agreement" with SAMCAR, whereby he provides delivery services for SAMCAR and its members.  The agreement may be terminated by either party, without cause, upon 60 days written notice.  Commissioner Silver receives a flat amount in excess of $1,000 a month, but less than $10,000 a month, for the services, and receives minor additional payments in compensation for certain optional services performed for SAMCAR.  Commissioner Silver's compensation is paid directly by SAMCAR; he receives no compensation from any of SAMCAR's members, and has no contractual relationship with any of the members of SAMCAR.  The income derived from his work for SAMCAR represents approximately one half of the total gross income that Commissioner Silver makes in his business.  


Commissioner Silver's services to SAMCAR are limited to the delivery of real estate related documents, such as multiple listing service books, real estate forms, rosters, comp books, newsletters, and similar documents.  Additionally, his scope of work with SAMCAR includes the occasional servicing and replacement of lockboxes.  

ANALYSIS

Economic Interests


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that an official has a financial interest within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:



(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  





* * * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  





Sections 87103(a), (c) and (d).


Commissioner Silver has two economic interests which could be affected by the land use decisions; his business and a source of income to his business, SAMCAR.  If either interest is foreseeably and materially affected by the planning commission decisions, Commissioner Silver must disqualify himself from participating in the decisions.

Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required; however, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


1.
The Commissioner's Business


You ask in your letter whether the sole fact that Commissioner Silver's agreement with SAMCAR is terminable upon 60 days written notice makes it reasonably foreseeable that a decision on the proposed amendments will result in a financial effect on Commissioner Silver's business.  As noted, SAMCAR constitutes approximately half of the gross income of the business.


Your letter dated July 18, 1995, states that there has been nothing said or done by any party to indicate that there is a substantial likelihood that a decision to terminate the contract would be based on a decision on the proposed amendments.  Since you have indicated Commissioner Silver will not lose the association as a client due to the governmental decisions in question, it does not appear that the decisions will have a reasonably foreseeable effect on Commissioner Silver's business. 


2.
SAMCAR


In your letter dated July 26, 1995, you state that, according to the Executive Vice President of SAMCAR, there has never been any measurable effect on the income, expenses, or assets of SAMCAR as a result of a land use decision in San Mateo County.  Specifically, there has never been either an increase or decrease in membership in SAMCAR (which accounts for the income of the organization) attributable to a land use decision within the county, nor is any such effect expected in this case.  Therefore, it would appear that there will be no foreseeable likelihood that a decision on the proposed amendments will have a significant effect on Commissioner's Silver's client, the association.  However, it would also appear that if the lobbying efforts of SAMCAR on such extensive amendments result in the withdrawal of membership of just one dissatisfied member, there would be some effect on SAMCAR since its income is derived from membership dues.  Therefore, we do not reach a definitive conclusion on this issue, and provide your with an analysis of the other issues you have raised concerning SAMCAR.

Materiality


The next step in the analysis is to determine if such an effect is material.
 Regulation 18702.1 provides that the effect of a decision is material if a person or business entity is directly involved in a decision before the official agency, or there is a "nexus" between the purpose for which the official receives income and the governmental decision.  SAMCAR does not appear to be directly involved in the decisions before the planning commission. 


A person or business entity is "directly involved" in a decision when the person, or business entity, initiates the proceeding in which the decision will be made, or is named as a party or is the subject of the proceeding.  (Regulation 18702.1(b).)  SAMCAR did not initiate the proposed amendments, nor is it a named party to the amendment proceedings.  Moreover, SAMCAR is not the subject of the proceedings within the meaning of Regulation 18702.1.


Subdivision (d) of Regulation 18702.1 also provides that there is a direct effect where there is a "nexus" between the purpose for which an official receives income and a decision if the official receives income to achieve a goal or purpose which would be achieved, defeated, aided or hindered by the decision.  In this case, there does not appear to be a "nexus" between Commissioner Silver's income to the business and the current planning commission proceedings.  Commissioner Silver's services to SAMCAR are restricted to the delivery of documents, and replacement of lockboxes, and appear to have no connection to a goal or purpose being sought by SAMCAR through participation in the amendment process concerning the local coastal program.


Decisions which indirectly affect a nonprofit entity, such as SAMCAR, identified as a source of income of a public official are material when they have the effect of increasing or decreasing the gross revenues, assets, liabilities, or expenses of the nonprofit entity by the relevant amounts identified in Regulation 18702.5.  According to your facts, subdivision (d) of the Regulation would apply to SAMCAR.  


Regulation 18702.5(d) provides that for an entity whose gross annual receipts are more than $1,000,000, but less than or equal to $10,000,000, the effect of the decision will material if any of the following apply:

